BEFORE THE OIL AND GAS CONSERVATION COMMISSION
OF THE STATE OF COLORADO

APPLICATION OF AIRPORT LAND
PARTNERS, LTD., A COLORADO
LIMITED PARTNERSHIP, FOR AN
ORDER DETERMINING WHETHER THE

) CAUSE NO:

)

)
COMMISSION HAS JURISDICTION )

)

)

)

)

DOCKET NO: 171200788

OVER APPLICANT'S ROYALTY
UNDERPAYMENT CLAIMS AGAINST
ANTERO RESOURCES CORPORATION
AND URSA OPERATING COMPANY,
LLC

VERIFIED APPLICATION

Airport Land Partners, Litd., a Colorado Limited Partnership (*Airport Land”), through its
attorneys, The Law Offices of George A. Barton, P.C., makes application to the Qil and
Gas Conservation Commission of the State of Colorado (“the Commission™) to
determine whether the Commission has jurisdiction over the disputed royalty
underpayment claims asserted by Airport Land against Antero Resources Corporation
(“Antero”) and Ursa Operating Company, LLC (*Ursa”) under certain Royalty
Instruments covering lands located in Garfield County Colorado, as more fully described
below. Airport Land seeks an Order from the Commission determining that the
Commission does not have jurisdiction over Airport Land’s royalty underpayment claims
against Antero and Ursa under the applicable Royalty Instruments, for the reasons set
forth below. In support of this Application, Airport Land states as follows:

1. Airport Land is a limited partnership duly established pursuant to the laws of the
State of Colorado.

2. Airport Land owns a mineral interest under the following described lands:

Township 6 South, Range 92 West, 81" P.M.
Section 18: Lot 2, Lot 3, Lot 4

Township 6 South, Range 93 West, 61" P.M.

Section 13: Lot 2, SE/ANW/4, S/2NE/4, S/2 excepting a tract’
Section 14: N/2SE/4, SE/4SE/4 excepting a tract?

Section 23: NE/ASE/4, SE/4ASE/4

Section 24: N/2, NW/4SW/4, E/2SE/4

Section 25: E/2NE/4, SW/4NE/4, SE/4 less a tract®

1 Tract hereinafter described on the 1994 Lease attached hereto as Exhibit 1.
2 Tract hereinafter described on the 1994 Lease attached hereto as Exhibit 1.
3 Tract hereinafter described on the 1994 Lease attached hereto as Exhibit 1.
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LESS AND EXCEPT TRACTS*
Garfield County, Colorado
(hereinafter “Airport Land Property”)

3. The Airport Land Property is subject to the following Oil and Gas Lease, previously
owned and controlled by Antero, and now owned and controlled by Ursa:

Lease dated January 24, 1994 by and between Rifle Land Associates, Ltd., as
Lessor, and Snyder Oil Company, as Lessee (the “1994 Lease”). (Exhibit 1).
Airport Land has succeeded to the rights of Rifle Land Associates Ltd., as Lessor,
under the 1994 lLease Agreement, and Antero and Ursa, respectively, have
succeeded to the rights of Snyder Qil Company, as Lessee.

4. The 1994 Lease provides for payment of royalties based on the following royalty
clause:

To pay one-eighth of the gross proceeds each year, payable quarterly, for the
gas from each well where gas only is found, while the same is being used off the
premises, and if used in the manufacture of gasoline a royalty of one-eighth (1/8)
payable monthly at the prevailing market rate for gas.

Ex. 1, Paragraph 3, Section 2.
The first paragraph of the Addendum to the 1994 Lease Agreement states that:

Anything to the contrary notwithstanding, Paragraph 3 of the printed form
regarding the one-eighth royalty paid shall be amended to read a 15.00% royalty
in lieu of the one-eighth royalty.

Ex. 1, Addendum.

5. Airport Land also is due royalties on production from the lands described in the July
16, 2007 Assignment of Overriding Royalty Agreement between Antero Resources
Piceance Corporation, as Assignor, and Airport Land, as Assignee, which “lands”
are a portion of the lands covered under the 1994 Lease (the "Qverriding Royalty
Agreement"). (Exhibit 2). Airport Land has held its rights under the Overriding
Royalty Agreement since the time it was executed on July 16, 2007. The obligations
of Antero Resources Piceance Corporation under the Overriding Royalty Agreement
were subsequently assigned to Antero, and later to Ursa.

The Overriding Royalty Agreement (Ex. 2) states that the royalties payable under the
Overriding Royalty Agreement:

4 Tracts hereinafter described on the 1994 Lease attached hereto as Exhibit 1.
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“Shall be calculated and paid in the same manner as the landowner’s royalty in
each Lease on which the [Overriding Royalty Interest] burden is calculated and
paid, and as part of that calculation, the [Overriding Royalty Interest] shall bear
the same costs and expenses that are borne by the landowner's royalty pursuant
to the terms of each applicable Lease.”

The Overriding Royalty Agreement covers lands more fully described in Exhibit 2,
which are exclusively lands which are part of the leased premises under the 1994
Lease. The Overriding Royalty Agreement, like the 1994 Lease, contains no
provision which permits Antero or Ursa to deduct any post-production costs in their
calculation of royalties paid to Airport Land.

. On December 5, 2016, Airport Land filed its complaint in Garfield County District
Court, claiming breaches by Antero and Ursa of the 1994 Lease and the Overriding
Royalty Agreement based on their consistent underpayment of royalties, including
failure to pay royalties based upon the prices received for marketable residue gas at
the location of first commercial market, failure to pay royalties based upon prices
received for natural gas liquid products at the location of the first commercial market,
improper deduction of various post-production costs, and improper and excessive
tax deductions (the “Airport Land Complaint”). A copy of the Airport Land Complaint
is attached as Exhibit 3.

. Antero and Ursa filed a motion to dismiss Airport Land's Complaint for failure to
exhaust administrative remedies with the Commission, arguing the royalty
underpayment issues should first be brought before the Commission for a
determination pursuant to § 34-60-118.5, C.R.S of the Act. A copy of the motion to
dismiss is attached as Exhibit 4.

. Airport Land filed a Memorandum in Opposition to Antero's and Ursa's motion to
dismiss, relying on the Commission’s prior rulings that the resolution of post-
production cost royalty underpayment disputes are matters of contract interpretation
which are not within the Commission’s jurisdiction, and relying on Grynberg v.
Colorado Oif and Gas Comm’n, 7 P.3d 1060 (Colo. App. 1999). In Grynberg, the
Colorado Court of Appeals upheld the Commission’'s determination that it had no
jurisdiction over an identical post-production cost deduction dispute, holding that
post-production cost royalty underpayment disputes are matters for the courts to
decide. A copy of Airport Land’s Memorandum in Opposition is attached as Exhibit
5. A copy of the Grynberg decision is attached as Exhibit 8, and copies of the
Commission’s prior jurisdictional rulings are attached as Exhibits 7 and 8.

. By Order dated July 31, 2017, Judge Denise Lynch of the Garfield County District
Court granted Antero’s and Ursa’s Motion to Dismiss, without prejudice (the “District
Court Order”). A copy of that Order is attached as Exhibit 9. Judge Lynch ruled
that Airport Land should first have exhausted its administrative remedy with the
Commission, based upon a finding that even though there was a dispute between
the parties regarding whether Airport Land’s royalties have been underpaid, there
was no “contract interpretation” dispute which would preclude the Commission’s



jurisdiction. Judge Lynch therefore concluded that the District Court had no subject
matter jurisdiction, and dismissed Airport Land's Complaint without prejudice. (Ex.
9).

10.Although Airport Land is hereby conditionally submitting its Form 38 — Payment of
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Proceeds Hearing Request to the Commission (Exhibit 10, attached), it has been,
and remains, Airport Land'’s position that the Commission does not have jurisdiction
to resolve Airport Land’s royalty underpayment claims against Antero and Ursa, for
the reasons discussed below. Airport Land therefore requests that the Commission
first address the threshold question of whether the Commission has jurisdiction to
resolve Airport Land’s post-production cost royalty underpayment claims against
Antero and Ursa, in accordance with its established procedures.

.The Colorado Court of Appeals’ decision in Grynberg is dispositive of the

jurisdictional issue before the Commission with respect to the claims of Airport Land
against Antero and Ursa. In Grynberg, the royalty owners filed an Application with
the Commission pursuant to C.R.S. § 34-60-118.5, as it existed prior to the 1998
amendments, to have the Commission decide their claim that the Grynberg
operators had underpaid the royalties owed to them by deducting post-production
costs in the calculation of their royalties. The Commission, sua sponte, determined
that it did not have jurisdiction over the parties’ post-production cost royalty
underpayment dispute (Ex. 7), and stated, in pertinent part:

37 - Historically, the Commission has interpreted its statutory authority to include
the regulation of oil and gas to protect against resource waste, to protect
correlative rights and to protect the public health safety and welfare in oil and gas
operations. § 34-60-102, C.R.S. The Commission has not interpreted this
authority to grant the Commission authority to decide private party contractual
disputes. (emphasis added).

Ex. 7, 1 37.

38 - While the Commission recognizes that ensuring timely payment of proceeds
falls within its jurisdiction, that obligation is limited to those instances when the
Payee is legally entitled to the proceeds. When a dispute regarding the propriety
of deductions arises it requires interpretation of the contract(s) creating the
interest. This determination may also require the application of principles relating
to_marketability set forth in Garman. Garman, 886 P.2d at 559. (emphasis
added).

Ex. 7,9 38.

40 - Because section 118.5 is intended to ensure timely payment of proceeds
due to payees who are legally entitled to payment, and does not create in the
Commission_authority to_adjudicate private disputes related to the legality of
specific_deductions, the Commission will not exercise jurisdiction over the
Application. (emphasis added).




Ex. 7, 9 40.

12. After the Commission entered its Order dismissing the royalty owners’ application for
lack of subject matter jurisdiction, the Grynberg operators sought judicial review of
the Commission’s Order that it had no subject matter jurisdiction over the royalty
owners’ claims against the Grynberg operators. Grynberg, 7 P.3d at 1062. The
Denver District Court affirmed the Commission’s Order. /d. The Grynberg operators
appealed to the Colorado Court of Appeals, which affirmed the Denver District
Court’s judgment that the Commission did not have subject matter jurisdiction over
the royalty owners' royalty underpayment claims against the Grynberg operators. /d.
at 1062-65. The Court of Appeals’ holding and rationale clearly confirm that the
Commission does not have subject matter jurisdiction over Airport Land’s royalty
underpayment claims against Antero and Ursa in this case:

Section 34-60-118.5 does not create an entitlement to proceeds; it presumes the
existence of such an entitlement and imposes deadlines for the payment to those
legally entitied to receive payment. The statute demonstrates the General
Assembly's intent to grant to the Commission jurisdiction only over actions for the
timely payment of proceeds and not over disputes with respect to the legal
entitiement to proceeds under the terms of a specific royalty agreement.

Moreover, the General Assembly clarified its intent to exclude contractual
disputes from the Commission's jurisdiction when it amended § 34-60-118.5 in
1998. See Colo. Sess. Laws 1998, ch. 186 at 636. The amended provisions now
provide that the Commission shall have jurisdiction, but not exclusive jurisdiction,
only “[albsent a bona fide dispute over the interpretation of a contract for
payment,” § 34-60-118.5(5), C.R.8.1999. ..

*kk

Under this amendment, therefore, the Commission does not have jurisdiction to
interpret any rovalty agreement to determine the propriety of disputed post-
production deductions.

Tk

The language of the amendment demonstrates the General Assembly's intent
merely to clarify any ambiguity that may have existed in the former version of the
statute. Indeed, the statute as originally enacted and the amendment both
provide evidence of the General Assembly's intent to_exclude the resolution of
contractual disputes from the jurisdiction of the Commission.

The parties' real dispute here is not with respect to the timeliness of any
payments under § 34-60-118.5. It relates, rather, to plaintiffs' liability for
payments that would have been made, but for plaintiffs’ deduction of certain post-
production costs. Consequently, it is the extent of defendants’ legal entitiement to




further payments under the royalty agreement that is at issue. The Commission
properly concluded that § 34-60-118.5 gave it no jurisdiction over that question.

Id. at 1063. (emphasis added). (See Ex. 6).

In further explaining the legal basis for its decision, the Court of Appeals emphasized
that the Colorado Oil and Gas Conservation Act ("the Act”) (C.R.S. § 34-60-118.5)
reserves the determination of contractual disputes between royalty owners and
producers for a district court:

Section 34-60-118.5 confers jurisdiction upon the Commission to calculate the
amount of proceeds due a payee and to enforce the timely payment of those
proceeds, but it leaves to the courts the authority to decide contractual disputes,
such as a determination of a potential payee's legal entitiement to proceeds.
These types of disputes may involve not only contractual interpretation, but the
application of complex legal principles if, for example, a payor is claiming the
right to deduct post-production costs. See Garman v. Conoco, Inc., 886 P.2d 652
(Colo.1994); Rogers v. Westerman Farm Co., 986 P.2d 967 (Colo.App.1998).
Thus, by reserving the determination of contractual disputes for the courts, § 34-
60-118.5 promotes the state's legitimate interest in ensuring the proper and
consistent resolution of complex legal questions.

Id. at 1064. (emphasis added). (See Ex. 6).

13.Thus, in Grynberg, the Court of Appeals determined that: (1) under the Act, the
Commission does not have jurisdiction over disputes with respect to the legal
entitlement to proceeds under the terms of a specific royalty agreement. /d. at 1063;
(2) under the 1998 amendments to the Act, which added the words “[albsent a bona
fide dispute over the interpretation of a contract for payment” to § 34-60-118.5 (5),
the Commission does not have jurisdiction to interpret any royalty agreement to
determine the propriety of disputed post-production deductions. /d.; (3) the
Commission properly concluded that § 34-60-118.5 does not give the Commission
jurisdiction over disputes related to a royalty payee’s *legal entitlement to further
payments” under a royalty agreement. /d.; and (4) instead, § 34-60-118.5 leaves 1o
the courts the authority to decide contractual disputes involving a royalty owner’s
“legal entitlement to proceeds.” [d. at 1064. (Ex. 6). These determinations by the
Court of Appeals are directly on point to the issue presented here, and confirm that
the Commission has no jurisdiction over Airport Land’'s claims against Antero and
Ursa for royalty underpayments based upon improper deduction of post-production
costs.

The Court of Appeals’ decision in Grynberg has never been overruled, modified, or
contradicted by any subsequent appellate court decision, and therefore constitutes
binding precedent which the Commission must follow.

14. The appellate court decisions which have been issued since Grynberg was decided
in 1999 have consistently confirmed its holding. In a decision issued last year, in



15.

which Antero was a party, Grant Brothers Ranch, LLC v. Antero Resources
Piceance Corporation, No. 15CA2063, 2016 WL 7009138 (Colo. App. December 1,
2016), the Court of Appeals confirmed its holding in Grynberg that the Commission
lacks jurisdiction to resolve a contractual dispute over whether oil and gas operators
are entitled under a lease to deduct post-production expenses in computing royalties
due to royalty owners. The Court of Appeals specifically stated that in Grynberg it
had determined that the Commission “lacked jurisdiction to resolve a contractual
dispute over whether operators were entitled under a lease to deduct post-
production expenses in computing royalties due to [royalty] owners.” /d. at *5. The
Court of Appeals also held, in accordance with the Grynberg decision, that “the Act
provides a remedy for claims for the payment of proceeds where the parties have no
contract addressing the issue,” /d., in contrast to this case, where the parties do
have contracts addressing the issue.

Moreover, in another decision issued last year, Lindauer v. Williams Production RMT
Company, 381 P.3d 378 (Colo. App. 2016), the Court of Appeals stated, in
accordance with Grynberg, that the Act:

. prescribes the timing of when royalty payments must be made, and the
information that must be provided by the payor. It does not address the propriety
of deduction of expenses. See Grynberg v. Colo. Oil & Gas Comm'n, 7 P.3d
1060, 1063 (Colo. App. 1999) (section 34-60-118.5 does not create an
entitlement to proceeds; it presumes the existence of such an entitlement and
imposes deadlines for the payment to those legally entitled to receive payment.)

Id. at 386 (emphasis added).

Finally, the Tenth Circuit Couri of Appeals, in a 2000 decision issued after Grynberg
was decided, cited to Grynberg in holding that “a Colorado litigant alleging a breach
of an oil and gas royalty agreement...must assert his claim in a court of law...”
Atlantic Richfield Co. v. Farm Credit Bank of Wichita, 226 F.3d 1138, 1157 (10th Cir.
2000).

The decisions in Grant Brothers, Lindauer, and Atlantic Richfield confirm the holding
in Grynberg, and also confirm that the Commission does not have jurisdiction over
Airport Land’s claims against Antero and Ursa.

Although Judge Lynch and another judge of the Garfield County District Court have
issued orders dismissing royalty owners' royalty underpayment claims against gas
producers for failure to exhaust remedies with the Commission, other Colorado
district court judges, in accordance with Grynberg, have reached the opposite result,
and have ruled that royalty owners are not required to exhaust their administrative
remedies with the Commission. [n three recent Colorado district court decisions, the
district court denied the oil and gas producers’ motions to dismiss the royalty
owners’ post-production cost royalty underpayment claims for failure to exhaust
administrative remedies with the Commission. Those decisions are attached hereto
as Exhibits 11, 12, and 13.



16.As previously determined by the Commission and confirmed in Grynberg, the
Commission’s jurisdiction extends to determining the date a royalty payment is due
based on reported production dates, when there is no dispute regarding the amounts
of royalties due and owing. The Act does not authorize the Commission to examine
competing arguments regarding the propriety of various post-production cost
deductions, or to determine the point of marketability for various natural gas
products. The Commission has long held this type of contract analysis and
interpretation exceeds the scope of Commission jurisdiction (Exs. 7 and 8), and the
Grynberg decision affirms the Commission’s ruling. (Ex. 6).

17.Indeed, in the twenty years which have elapsed since the Commission entered its
Order in November 1997 determining that it had no jurisdiction to resolve the
Grynberg post-production cost contract dispute, the Commission has never issued
any order which contradicts its jurisdictional determination in Grynberg, and has
never accepted jurisdiction to decide a post-production cost royalty underpayment
dispute between a royalty owner and a gas producer.

18. Notwithstanding Airport Land’s jurisdictional position in connection with this
Application, Airport Land provided to Antero and Ursa advance notice pursuant to §
34-60-118 (7), C.R.S., copies of which are attached as Exhibits 14 and 15. Ursa
and Antero responded, relying extensively on their interpretation of Colorado case
law, and their determination of the point of marketability, to assert that Airport Land’s
royalty underpayment claims against Antero and Ursa are without merit. A copy of
Ursa’s and Antero’s Response is attached as Exhibit 16.

WHEREFORE, for the foregoing reasons, Airport Land requests that the Commission
enter its Order finding that the Commission does not have jurisdiction over Airport
Land's royalty underpayment claims against Antero and Ursa, and that such royalty
underpayment claims should be determined in a district court lawsuit. Airport Land aiso
requests that a hearing on this issue be scheduled at the earliest possible date.

If the Commission decides to exercise jurisdiction over Airport Land's royalty
underpayment claims against Antero and Ursa as set forth in Airport Land’'s Complaint
(Ex. 3), then Airport Land will request the Commission to compel Antero, Ursa, and
certain third parties to produce relevant documents and electronic data, and to set the
parties’ dispute for a hearing. Airport Land estimates that a hearing on the merits of its
royalty underpayment claims would take approximately five days.



Dated: October 5, 2017

Address for Applicant;

Airport Land Partners, Ltd.

312 Aspen Airport
Business Center, Suite A
Aspen, Colorado 81611

/s/ Stacy A. Burrows

Stacy A. Burrows, Co. Bar No. 49199
(George A. Barton, Mo. Bar No. 26249
Law Offices of George A. Barton, P. C.
7227 Metcalf Ave. Suite 301

Overland Park, KS 66204

(816) 300-6250

Fax: (816) 300-6259

ATTORNEYS FOR APPLICANT
AIRPORT LAND PARTNERS, LTD.



VERIFICATION OF APPLICATION

George A. Barton, being first duly sworn upon his oath, deposes and states that he is an
attorney authorized by Airport Land Partners, Ltd. to submit this verified application to
the Commission, and that he is the lead attorney for Airport Land Partners, Ltd. George
A. Barton has knowledge of the facts and the statements of law set forth in Airport Land
Partners, Ltd.’s Application, and such facts a rue and correct
to the best of the undersigned's knowledge, in

Attorney for Applicant
Airport Land Partners, Ltd.
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BEFORE THE OIL AND GAS CONSERVATION COMMISSION
OF THE STATE OF COLORADO

APPLICATION OF AIRPORT LAND
PARTNERS, LTD., A COLORADO
LIMITED PARTNERSHIP, FOR AN
ORDER DETERMINING WHETHER THE

) CAUSE NO:

)

)
COMMISSION HAS JURISDICTION )

)

)

)

)

DOCKET NO: 171200788

OVER APPLICANT'S ROYALTY
UNDERPAYMENT CLAIMS AGAINST
ANTERO RESOURCES CORPORATION
AND URSA OPERATING COMPANY,
LLC

CERTIFICATE OF MAILING

The undersigned certifies that a copy of the Verified Application was mailed to the
parties listed below on October 6, 2017 via United States Mail, postage prepaid.

Karen L. Spaulding

Malinda Morain

Andrew K. Glenn

Beatty & Wozniak, P.C.

216 16" Street, Suite 1100

Denver, CO 80202

Phone: 303-407-4499

Email: kspaulding@bwenergylaw.com
mmorain@bwenergylaw.com
aglenn@bwenergylaw.com

Attorneys for Defendants Antero Resources
and Ursa Operating Company, LLC

/s/ Stacy A. Burrows

Stacy A. Burrows, Co. Bar No. 49199
George A. Barton, Mo. Bar No. 26249
Law Offices of George A. Barton, P. C.
7227 Metcalf Ave. Suite 301

Overland Park, KS 66204

(816) 300-6250

Fax: (816) 300-6259

ATTORNEYS FOR APPLICANT
AIRPORT LAND PARTNERS, LTD.
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STavr o _CQLORADOD . Oklnhama, Kansas, New Mesien, VWyoming, Montrng, Colerado, Utah,
L/ 55 Nebrusku, North Bakota, South Duknln
COUNTY ﬂ[‘g@ Al dad i ACKNOWLEDGMENT—INDIVIDUAL
BEFORE ME, the (imdursigncd. a Notary Public. in and for said County and Swale, on ihis FEB 4 lm ______
day af_ 1994 persenalty sppoaced Charles E. Chaneellor, a General Parktner

of Rifle Land Associabtes, Lbtd., 2 Limited Partnership

angd

Ct e known o be e identival person deseribed inand who executed

thy ‘\vnl! papd - forw,mnl_ instrument af writing snd acknowledged 0 me ta___ _be__ ___iuly exceuned the same as b]s S
.md \'ﬁh t‘lf“. /qt,l"mcl deed for the uses und purpuses thercin set Iorlh

I,N-{\YtT\‘r(iﬁ WHFR[‘OF I have hereunio set |y hmzl and nf’lmd iy natarial seal (hL day and year !.m ahove written,

\I\ Comitstion Rapires__ =38l Jfr’_t Z[:L/C. ,)‘('( i
. . / Nufary Public,
. I s
Address: "—758 UMIONTE
165 ¢

STATE OF I . Ol\h\hnmu, hnnsus. New Mexieo, Wyaming, Moalsna, Celorada, Utnh
}5_\ - Nebraskn, North Dnkota, Snuth Dakati
COUNTYOF_ . . :\\_I\\OWLFDCMT\T INDIVIDOUAL

BEFORE ME. the undl..m"nw.d 4 Notary Puhlur. in and forsd Cmmly and State. on this

day of.

19 . p-.rsnn-tll\, .lppc.lrcd

i

— . e 10 2 knm\‘n tu be Ihc ientical personz_ :|cxcr|bu[ in and who c\ccul:.d

1he mthm and Iun.nmnu instrument of u-rmns and avknowledged o me that _ duh’ exevtited the’ same 1s : “free
and volupiaey ack and deed for (hn. uses .md purpuses thercin set forth. - o - - -

IN WITNESS WHEREOF. [ have hereunte st my hand and affised my notarial seal the day and year Ii}si-'uhnvc \\*rligch,

My Commission Expirea

Naiury Puslie.

Address:
STATE OF___ . Iy 0 ACKNOWLEDGMENT (Fur sk by Carpneation)
COUNTY OF ] }“ - - o S . B -
On lhis- . : : du}',or: : o R _ ‘_ _ ! - AD -_19’ ' 7'-;‘hc|'nre me pqx;:innally
appeared _ i o _ . - - - o ine hcrsoﬁu!li‘ kn(kl)n:||.t_(\{hvg. being by
me duly sworn, did say that he is thee ; W, ' . __af i ) )

and that e sead alfixed 10 said instrumient is the corpanie seul of

said corporuion wnd that said instrument was signed and sealed in behall of siid corporation by authority of its Board of Directars. and said

acknowledeetl soid instroment 1o be Tree acl and deed nl said corporation.

Witness my hund and seal this duy ol Al 1Y

Notury Public.

(SEALY Address:

My Commission expires
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EXHIDIT "A"

EXHIBIT "A" attached to and made a part of that certain Oil and Gas Lease dated
January 2d4th, 1994 by and between the Rifle Land associales, Ltd. as LESSOR and
Snyder 0il Corporalbion as LESSEE.

TOWNSHIP 6 SOUTH, RANGE 92 WEST, 6th F.M.
Section 18: Lol 2, Lot 3, Lot 4

TOWNSHIP § SOUTH, RANGE 93 WEST, 6fLh P.HM,

Seclion 13: Lol 2, SE/ANW/4, S/2NG/4, S/2; excepting
a parcel ol land more particularly described as follows:
Beginning at corner No. 1, whence the Cast guarter corner of
said Beclion 13 bears South § degrees 43' East a distance of
418.70 leet; thence South 83 degrees 33' West, 2,520 [eel to
corner No. 2; thence South 28 degrees 39' West, 366,20 feet to
corner No. 3; thence North B9 degrees 21' West, 2,391.20 feet
to corner No. 4; thence South 79 degrees 30° West, 152,00 feetl
to corner No. 5, a point on the Kest line of said Secticn 13;
thence dus Norbh along said Secbion line 1,052.50 feet to
corner No., B, a point on the top of the bluffl; thence South
75 degrees 27’ East along the top of the blufl 1,496.10 feet to
corner Ko, ; thence Norlh 74 degrees 32°' East, 381.00 feet to
corner Mo. B; thence North 47 degrees d41' East, 378.70 feet to
corner Me. 9; thence North 71 degrees 17’ East, 311.50 feet to
corper No. 10; thence South 84 degrees 05' East, 437.30 feet to
corner No. 11; Lhence North § degrees 52' West, 233.50 feet to
corner Mo. 12; thence South 86 degrees 27’ East, 726.40 fest to
corner No. 13; thence North 67 degrees 16’ East, 401.20 fest te
corner No. ld; thence South 37 degrees 20' East, 324,30 feet to
corner No. 15; thence South 10 degrees 10’ East, 118,50 Ffeet to
carner No. 16; thence Soulh 68 degrees 48’ East, 395.40 feet to
corner No. 17; thence Horth 83 degrees 3%' East, 423.10 feet to-
corner No. 18; thence South 7 degrees 29' East, 300.10 feest to
corner Ne. 1, the place of beginning.

-1

Section 14: N/2SE/4, SE/4SE/4
Excepting a parcel of land containing 2.0 acres, more particularly
described as follows; Beginning at the East quarter corner of said
Section 14; thence due South 417,40 feeb; thence North 45 degrees
West 590.30 Feel; thence Fast 417.40 feet to the point of beginning.

Section 23: NE/4SE/4

Section 24: N/2, NWW/48¥/4, E/28E/4
Section 25: E/2NE/4, SW/4NE/4, SE/4
LESS AND EXCEPT:

Commencing at the South Cne-Quarter (5. 1/4) Corner ol said Section 18; said

point being the True Point of Beginning; thence S. 88 degrees 22'36" W. along the

South Line of said Lot 4 a disbtance of 1,620.91 feet to the Southwest Section Corner

of said Section 18; Lhence 5. 73 desrees 37°22" %. a distance of 939.9! feet; thence

M. Bi degrees 21'39" ¥%. & distance of 1,555.07 feet tc a point on the extensien of

the Westerly Line of the Garfield Gounty Alrpert Access Road Right-of-Way; ‘thence N.

02 degrees 30'00" E. along said Westerly right-of-way line a distance of 1,226.48 feet
to a point on the South Property Line of the Garfield County Airport; thence S. 87
degrees 10°'00" E. along said South Property Line a distance of 100.00 feet to Lhe
Easterly Line of said Access Road; thence S, 02 degrees 50°00" W. along said Easterly
Line a cistance of 1,129.63 feet; thence 8. 83 degrees 21°3%" E. a distance of 1,441.42
feat: thence K. 75 degrees 37'22" E. a distance of 934.34 feet; thence N. 88 degrees 22’
56" ©. a distance of 1,412.31 feet; thence along a curve ta the left, having a central
angle of 39 degrees 37'537" and a radius of 350.00 feet an arc distance of 242.10 feet to
a point on the East Line of said Lot 4; thence S. 00 degreas 27'?9%" E, along said East
Line a distance of 180.48 feet te the True Point of Beginning.
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EXHIBIT IlAll

LESS AND EXCEPT:

A tracl of land situated in the SW/4NE/4, NW/4SE/4 and NE/48W/d of Section 113,
beginning at Corner Ne. 3 of the tract of land described in Document Ko. 159053
ab Page 221 in Book 190 of the records of the Clerk and Recorder of Garfield
Countv, Coleorado, whence Lhe place, as described in above document number
description, for the Fast 1/4 Corner ol said Section 13 bears N. 86 degrees

a9 E. 2,727.98 feetf; thence North 28 degrees 39’ E. 366.20 feet along Lhe

line and fence between Corner ko. 3 and Corner No. 2 as described in the above
document No. 159053; Lthence N. 83 degrees 39’ E. h47.93 fceet nlong the line and
fence between Corner No. 2 and Corner No. 1 as described in Lhe above Document
fio, 152053; thence 5. 28 degrees 39' W. 455.62 feet; thence M. 89 degress 21°' 4.
£01.11 fact o Corner No. 3, as described in above Document Ne. 159053, the point
of beginning.

LESS ANDb EXCEPT:

A parcel of land situated in the Northwest One-Quarter {W¥/4) of Section 24, and in
the Southwest One-Quarter (SW/4) of Section 13, more particularly described as follows:

Beginning at the Northwest Corner of said Section 24; thence N. 89 degrees 51'14"

E. along the Nortb line of said Section 24 a distance of 917.18 fest to the True Point
of Beginning; thence 8. 14 degrees 21'14" E. a distance of 273.71 feet to a point on the
South Right of Way line of County Road 332; thence along said line S. 74 degrees 56°08"
E. a distance of 93.36 feet to a point of curve to the left; thence along said curve
having a radius of 7,417.42 feet and a central angles of (02 degrees 05'36" an arc length
of 402.62 feet to a point of tansent; thence 8. 78 degrees 02'42" E. a distance of 413,89
feet; thence leaving said line 5. 14 degrees 21'14"™ K. a distance of 546.16 Ffeet; Lhence
5. 60 degrees 10'30" E. a distance of 1,187.61 feet; thence S. 82 degrees 25'17" ¥W. a
distance of 2,214.24 feet; thence N. 14 degrees 21'14" E. a distance of 1,394.20 feet to
the True point of Beginning,

LESS AND EXCEPT:
A tract being more particularly cdescribed as follows:

All of Lot 2, in the SE/4 of the ¥W/4, and the 8W/4 of the NE/4 of Section 13
Northerly and Easterly of and adjacent to the follcwing described line;
Beginning at a point from which the SE corner of Sec. 13 bears 5. 25 degrees
04715" E., a distance of 1,366.3 Feet;

1. Thence S. 17 degrees 43' ¥, a distance of 157.7 feet to a point on the northerly
line of that tract of land as recorded in Book 221 on Page 190 of the Gerfield
County records;
Thence along said northerly line, N. 85 degrees 27' W., a distance of 403.5 feet;
3., Thence continuing along said northerly line, S. 9 degrees 52' E., a distance

of 233.5 feet;
4, Thence continuing aleng said northerly line, N. Bd degrees 05’ W., a distance

of 437,3 feet;
3. Thence continuing along said northerly line S. 71 degrees 17' W.,

a distance of 311.5 feet;
6. Thence continuing alensg said northerly line, 5. 47 degrees 41' k.,

a distance of 124.8 feet;

. Thence N. 53 degrees 10°30" ¥. a distance of 398,6 feet;
Thence 5. 89 degrees 14'30" ¥W. 2 distance of 518.0 feet;
. Thence §. BY dedrees 57'30" ¥W. a distance cf 305.9 feet;
0, Thence N. BY degrees 32’ W. a distance of 1,035.9 feet;
1. Thence S. 9 degrees 03' W, a distance of 100.2 feet, more or less,
to the point of beginning.

[\
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EXRIBIT "A"

Anything Lte the contrary notwilhstanding, Paragraph 3 of the printed [orm
regarding the one-eighth royalty paid shall be amended to rcad a 15.00%
royalty in lieu of the one-eighth royally.

NOTWITHSTANDING AMNYTHING TOQ THE CONTRARY CONTAINMED IN THIS LEASE, IT IS SPECIFICALLY
IRWDERSTOOD THAT MO ENPLORATION, DRILLING, MOR MINING OF OIL AND GAS, OR OTHER MINERALS,
QR AMY SURFACE OPERATIONS WHATSORVER OF ANY KIND SHALL BE CONDUCTED UPON THE SURFACE

QF THE ABOVE DESCPTBED LAND WITHOUT THE PRIORE WRITTEN CONMSENT OF LESSOR. IT IS FURTHER
UNDERSTQOD THAT SAID PRIOR WRITTEN CONSENT SHALL NOT BE UNREASONABLY WITHHELD.

Signed for Identificatian:
Rifle Land Asscciales, Lid., a Limited Partnership
-7 ’/ o - ‘“_';'/’ /1"’;‘.
BY: L5 i 2 ,’/?'}4_5’4‘-‘_;1,«: (!‘"4"-'/""‘?7
Charles E. Chancellor, Gencral Partnér

’
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ASSIGNMENT OF OVERRIDING ROYALTY INTEREST

THIS ASSIGNMENT OF OVERRIDING ROYALTY INTEREST (“Assignment’},
dated effective July 16, 2007 at 7:00 a.m. dMountain Time (the “Effective Time™), is from Antero
Resources Piceance Corporation, 1623 17th Street, Suite 300, Denver, Colorado 80202
(“Assipnor”) to Airport Land Partaers, Limited, 312 Aspen Airport Business Center, Suite A,
Aspen, CO 81611 {“Assignee”).

For $100.00 and other good and valuable consideration, the receipt and sufficiency of
which are heceby acknowledged, Assignor hereby sells, assigns, transfers, grants, bargains and
conveys to Assignee an overriding royalty interest (“ORI™) equal to 5% in the lease described in
Exhibit A attached hereto and incorporated hy reference (“Lease™); further, if any Lease covers
less thano the entire mineral estate in the lands covered by such Lease, then the ORL with respect
1o such Lease shall be reduced in the same proportion thal the portion of the mineral estatc
covered thereby bears to the entire mincral estate. The ORI shall be calculated and paid in the
same manner as the landowner's royalty i each Lease on which the ORI hurden is calculated
and paid, and as part of that calculation, the ORI shall bear the same costs and expenses that are
borne by the landowner’s royalty pursuant to the terms of each applicable Lease.

This Assignment and the ORI so assigned are made subject to the following terms and
conditions:

A. This Assignment is being made pursuant to the terms of the Leasc and any
assignments under wilh the Lease may have beer acquired by Assignor. All capitalized terms
ised but not otherwise defined hercin shall have the respective meanings ascribed to themn in the
Lease. If there is a conflict between the termms of this Assignment and the terms of the Lease and
any assignments under with the Lease may have been acquired, the terms of the Lease and any
assipnments under with the Lease may have been acquired shall control in all respects. The
Assignor and Assignee intend that the terms of the Lease remain separate and distinet from and
not merge inte the terms of this Assignment.

B. Any refcrences herein to liens, encumbrances, burdens, defects and other matiers
shall not be deemed to ratify or create any rights in third parties or merge with, modify or limit
the rights of Assignor or Assignee, as between themselves, as set forih in the Lease or other
documents executed in connection therewith.

C. This Assignment binds and inures to the benefit of Assignor and Assignee and
their respeciive successors and assigns, and this ORT and all other terms and conditions of this
Assignment shall apply to any and all extension, renewal and substitute feases obtained by
Assignar, its suceessors or assigns on the Lease described herein.

D. It is understood and agreed that Assignor shall have the right to pool the oil and
gas Leasc and lands covered hereby, or any portion thereof, with other lands and leases into
voluntary units, or into units as established by any governmental authority baving jurisdiction,
and if the Lease, and the lands covered thereby, or any part thereof are pooled accordingly, then
the ORI herein conveyed shall he reduced in the same proportion that the acreage burdened by
the ORI bears to all the acreage included in any pooled unit.

E. This Assignment is expressly madc subject to the Term Assignment of Oif and
Gas Leases with EnCana Oil and Gas (USA) Inc. recorded at Book 1768, Page 903 ol the official
records of Garfield County, Colorado, Assignee expressly acknowledges that Assignee’s rights
in the Lease is by virtue of such assignment and that pursuant to same, Assignors rights as to all
or part of the Lease may be reassigned to EnCana Oil and Gas (USA) Inc. in which case the
overriding royalty assigned hereunder as to such reassigned lands will expire and be ofno further
force and effect. It is understood that in no way {s this Assignment to be interpreted as
increasing the royalty payable under the Lease.

F. This Assignment of Overriding Royalty Interest is made without warranty of title,

express or implicd, except as fo parties claiming by, through or under Assignor, but not
otherwise,

Retvtn s, Astero Rusources

PU Box 1213 w

Glenwonl Sprips. C0 87601
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EXECUTED on the dates contained in the acknowledgments of this Assignment, to be
effective for all purposas as of the Effective Time,

ASSIGNOR:

ANTERO RESOURCES PICEANCE CORPORATION

By: D;ré/q /éfi Y

Brian A. Kuhn!Vice President *

ASSIGNEE:

AIRPORT LAND PARTNERS, LIMITED

By:

VMMJ’»%?A -

o
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ACKNOWLEDGEMENTS
STATE QF COLORADQ )
) ss.
COUNTY OF DENVER )

+ —_—
This instrument was acknowledged before me on this the | ' day of ‘)J\] , 2007, by
Brian A. Kuhn, Vice President of Antero Resources Piceance Corporation,~'a Delaware
corporation, on behalf of said carporation.

NOTARY PURLIO
Witness my hand and official seal. L_mmmm__

S . . iy corem. m. 102011
My commission expires: [-1¢- 2eh

—\ -V@v\c{g/ 7%5!"*&‘,
/ (/ Notary'Public

STATE OF COLORADO )
" Ss.
COUNTY OF GARFIELD T1+kin )

, Thi instru!nem was acknowledged before me on this the Lg day of (e . 2007, by
/ of Airport Land Parters, Limited, on behalf of said comphny.
Witness my hand and official scal.

My commission expires: y_|p . o4

Q yﬁm @JMWLEZ

I" Notary Public
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EXHIBIT A

Date: January 24, 1994

Lessor: Rifle Land Associates, Ltd, a Limited Partnership
Lessee: Snyder Oil Corporation

Recording Information: Book 899, Page 76

Description:

T65-92W, Garfield County, CO
Sec, 18: Lot 2, Lot3, & Lot 4

T65-93W, Garfield County, CO

Sec. 13: Lot 2 (39.50), SE/4 NW/4, 5/2 NE/4, 5/2;
EXCEPTING a parcel of land more particularly described as
follows: Beginning at cormer No. 1, whence the East quarter
corner of said Section 13 bears South 5° 43’ East a distance of
418.70 feet; thence South 83° 39" West a distance ol 2,520.00 fzet
to carmer No. 2; thence South 287 39" West a distance of 366.20
feet to corner Nao, 3; thence North 89° 21" West a distance of
2,391.20 feet to corner No. 4; thence South 79° 50' West a
distance of 152.00 feet to comer No. 5, a point on the West line
ofsaid Section 13; thence due North along said Section lire a
distance of 1,052.50 fect to comer No. 6, a point on the top of
the blulf; thence South 75° 27" East along the top of the bluff
a distance of 1,496.10 feet to corner No. 7; thence North 74° 32
East a distancc o[ 581.00 fzel to comer No. 8; thencg North
47" 41' East a distance of 378.70 feet tuv comer No. 9; thence
North 71" 17" East a distance of 311,50 feet to comner No, 10;
thence South 84" 053' East a distance of 437.30 feet to corner
No. 11; thence North 9 52" West a distanee ol 233.50 feet to
corner No. 12; thence South 86 27 East a distance of 726.40
feet to cormer No. 13; thence North 67° 16’ East a distance of
401.20 feet to corner No. 14; thence Scuth 57° 20° East a distance
of324.30 feet to corner No. 15; thence South 10" 10" East a
distance of 118.50 feet to carner No. 16; thence South 68° 48
East a distance of 395 40 feet to cormner No. 17; thence North
83° 3% East a distance of 423.10 feet to corner Na. 18; thence
South 7° 29' East a distance of 500.10 feet to comer Na. 1, the
placc of beginning.

Sec. 14; N'W/4 SE/4, SE/4 SE/4 & NE/4 SE/4, EXCEPTING a parcel
of land containing 2.0 acres, more particularly described as follows:
Beginning at the East quarter comner of said Scction 14; thence
due South 41740 feet; thence North 45° West a distance of
590.30 feet; thence East a distance o 417.40 feet to the point
of beginning




EXHIBIT 2
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ASSIGNMENT OF OVERRIDING ROYALTY INTEREST

THIS ASSIGNMENT OF OVERRIDING ROYALTY INTEREST (“Assignment”),
dated eflective July 16, 2007 at 7:00 a.m. Mountain Time {the “Effective Time"), is from Antero
Resources Piccance Corperation, 1623 17th Street, Suite 300, Denver, Cclorade $0202
(“Assigner”) w Airport Land Partners, Limited, 312 Aspen Airport Business Center, Suite A,
Aspen, CO BI611 (“Assignee”),

For $100.00 and other good and valuable consideration, the receipt and sufficiency of
which arc hereby acknowledged, Assignor hereby sells, assigns, transfers, grants, bargains and
conveys to Assignee an overriding royalty interest (“ORI™) equal 1o 5% in the lease deseribed in
Exhibit A attached hereto and incorporated by reference (“Lease™); further, if any Lease covers
less than the entire mineral estate in the lands covered by such Lease, then the QR1 with respect
1o such Lease shall be reduced in the same proportion that the portion of the mineral estatc
covered thereby bears to the entire mincral estate. The ORI shall be calculated and paid in the
same manner as the landowner’s royalty in each Lease on which the ORI burden is calculated
and paid, and as part of that calculation, the ORI shall bear the same costs and expenses that are
bome by the landowner's royalty pursuant to the terms of each applicable Lease,

This Assignnient and the QR! so assignad are rade subject to the following terms and
conditions:

A. This Assignment is being made pursuant to the terms of the Lease and any
assignmenls under with the Lease may have been acquired by Assignor. All capitalized terms
used but nat otherwise defined herein shall have the respective meanings ascribed to them in the
Lease. If there is a conflict between the terms of this Assignment and the terms of the Lease and
any assignments under with the Lease may have been acquired, the terms of the Lease and any
assignments under with the Lease may have been acquired shall control in all respects. The
Assignor and Assignee intend that the terms ol the Lease remain separate and distinct from and
not merge into the terms of this Assignment.

B. Any refcrences herein to liens, encumbrances, burdens, defects and other matiers
shall not be deemed to ratify or create any rights in third parties or merge with, medify or limit
the rights of Assignor or Assignee, as between themselves, as sct forth in the Lease or other
documents executed in connection therewith.

C. This Assignment binds and inures to the benefit of Assignor and Assignee and
their respective successors and assigns, and this ORI and all other terms and conditions of this
Assignment shall apply to any and all extension, renewal and substitute leases ohtained by
Assignor, its successors or assigns on the Lease described herein.

D. Tt is understood and agreed that Assignor shall have the right to pool the oil and
gas Leasc and lands covered hereby, or any portion thereof, with other lands and leases into
voluntary units, or into units as established by any governmental authority baving jurisdiction,
and if the Lease, and the lands covered thereby, or any part thereaf are pooled accordingly, then
the ORI herein conveyed shall he reduced in the same proportion that the acrcage burdened by
the ORI bears to all the acreage included in any pooled unit.

L. This Assignment is expressly madc subject 1o the Term Assignment of Qil and
Gas Leases with EnCana Qil and Gas (USA) Inc. recorded at Book 1768, Page 9073 of the officia!
records of Garfield County, Colorado. Assignee expressly acknowledges that Assignee’s rights
in the Lease js by virtue of such assignmenlt and that pursuani to same, Assignors rights as to al|
or part of the Lease may be reassigned to EnCana 0il and Gas (UUSA) Inc. in which case the
overriding royalty assigned hereunder as to such reassigned lands will expire and be of no further
force and effect. It is understood that in no way is this Assignment to be interpreted as
increasing the royaliy payahle under the Lease.

F. This Assignment of Overriding Royalty Interest is made without warranty of titte,

express or implied, except as to parties claiming by, through or under Assignor, but not
otherwise.

Return o, Antery Resouece,
PG Dox 1214 w
Glenwend S[\rinpi < 8ro0:
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EXECUTED on the dates contained in the acknowledgments of this Assignment, 10 be
effective for all purpeses as of the Effective Time.

ASSIGNOR:

ANTERO RESOURCES PICEANCE CORPORATION

By: 02\?7/6(1 LA

Brian A. Kuhn! Vice President 'k_@

ASSIGNEE:

AIRPORT LAND PARTNERS, LIMITED
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W




I L PP L AL IR el B

“aepgf}oo‘;\ ST DZ PH B: 1957 P. 0567 Jean Albericg
1"
?”ol 4 Rec gan $21.00 Doc Fer @ GO GARFIELD COUNTY CO

ACKNOWLEDGEMENTS
STATE OF COLORADQ )
} ss.
COUNTY OF DENVER }

This instrument was acknowledged before me on this the | ] <\iay of .TLJLI . 2007, by
Brian A. Kuhn, Vice President of Antero Resources Piceance Corporalion-a Delaware
corporation, cn behatf of said corporation

l NOTARY PUBLID
Witness my hand and official seal. 4

[ . N ey cowen. gp. 1-10-2041
My commission cxpires: 116 2¢h

L/A V\C{L/ 72° e
/ Notary f’ubhc
STATE OF COLORADO )
) ss.

COUNTY OF SAREIELD Pﬂcm )

Thi 1nslru§nenl was acknowledged before me on this the ! g day of Clic , 2007, by
of Airport Land Partners, Limited, on behalf of said comphny.
Witness my hand and official seal.

My commission expires: ). .05

- ﬁ-d’wwbj“:

Notary Public
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EXHIBIT A

Date:  January 24, 1994

Lessor: Rifle Land Associates, Ltd, a Limited Partnership
Lessee: Snyder Oil Corporation

Recording Information: Book 899, Page 76

Description:

T6S-92W. Gacfeld County, CO
Sec. 18: Lot 2, Lot 3, & Lot 4

T6S-93W, Garfield County, CO
Scc. 13: Lot 2 (39.50), SE/4 NW/4, S/2 NE/4, §/2;
EXCEPTING a parcel of land more particularly described as
follows: Beginning at cormer No. 1, whence the East quarier
corner of said Seciion 13 bears South 57 43" East a distance of
418.70 feet; thence South 83° 39" Wcst a distance of 2,520.00 feet
to comer No. 2; thence South 287 39" West a distance of 366.20
feet to comer No. 3; thence North 897 21" West a distance of
2,391.20 feet te corner No. 4; thence South 79° 50" West a
distance of 152.00 [eet to comer No. 5, a point on the West line
of said Section 13; thence due North along said Section line a
distance of 1,052.50 fect to comer No. 6, a point on the top of
the bluff; thence South 75° 27' East aleng the top of the bluff
a distance of 1,496.10 feet to corner No. 7; thence North 74 32’
East a distancc of 581.00 feet to comer No. §; thence North
47 41" East a distance of 378.70 feet to corner Ne. 9; thence
North 71° 17" East a distancc of 311,50 feet to corner No. 10;
thence South §4° 05" East a distance of 437.30 feet to cormer
No. i1; thence North 9° 52' West a distance of 233,50 feet to
corner No. 12; thenee South 86 27 East a distance of 726,40
feet to comer No. 13; thence North 67° 16' East a distance of
401.20 feet to comer No. 14; thence South 57° 20' East a distance
©f 324.30 feel to corner No, 13; thence South 10° 10' Easta
distance of 118.50 feet to corner No, 165; thenee South 68”48
East a distance of 395,40 feet to coner No. 17; thence North
83" 39" East a dislance of 423,10 feet to corner No. 18: thence
South 7" 29" East a distance of 500.10 feet to comer No. 1, the
placc of beginning.

Sec. 14: NW/4 SE/4, SE/4 SE/4 & NE/4 SE/4, EXCEPTING a parcet
of land containing 2.0 acres, more particularly described as follows:
Beginning at the East quarter comer of said Section 14; thence
due South 417.40 feet; thence North 45° West a distance of
590.30 feet; thence East a distance of 417,40 feet to the point
of beginning
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DISTRICT COURT, GARFIELD COUNTY, COLORADO

109 8" Street, Suite 104
Glenwood Springs, CO 81601

Plaintiff: AIRPORT LAND PARTNERS, LTD.
V.
Defendants: ANTERO RESOURCES CORPORATION,

ANTERO RESOURCES PICEANCE, LLC, and URSA
OPERATING COMPANY, LLC

Attorneys for Airport Land Partners, Ltd.

Stacy A. Burrows, Co. Bar No. 49199
George A. Barton, Mo. Bar No. 26249
Law Offices of George A. Barton, P.C.
7227 Metcalf Ave., Suite 301
Overland Park, KS 66204

Phone: (816) 300-6250
Fax: (816) 300-6259
Email: stacy@georgebartonlaw.com

gab@georgebartonlaw.com

Michael Sawyer, Co. Bar No. 32313
Karp, Neu, and Hanlon, LLP

P.O. Drawer 2030

Glenwood Springs, CO 81602

Phone: (970) 945-2261
Fax: (970) 945-7336
Email: mjs@mountainlaw firm.com

DATE FILED: December 5, 2016 5:1
FILING ID: DF5849173D7D2
CASE NUMBER: 2016CV 30259

A COURT USEONLY A

Case Number:

Div./Ctrm:

COMPLAINT AND DEMAND FOR JURY TRIAL

6 PM

Plaintiff Airport Land Partners, Ltd., for its complaint against Defendants Antero

Resources Corporation, Antero Resources Piceance, LLC, and Ursa Operating Company, LLC,

states as follows:



PARTIES, JURISDICTION, AND VENUE

L. Plaintiff Airport Land Partners, Ltd. (“Airport Land Partners”) is a Colorado
limited partnership, with its principal place of business at 312 Aspen Airport Business Center,
Suite A, Aspen, Colorado 81611. The general partner of Airport Land Partners is Airport
Business Park Corporation, which is a corporation incorporated under the laws of the state of
Colorado, with its principal place of business located at 434 E. Cooper Street, Suite 202, Aspen,
CO 81611,

2, Defendant Antero Resources Corporation is a Delaware corporation, with its
principal place of business located at 1615 Wynkoop Street, Denver, Colorado 80202.

3. Defendant Antero Resources Piceance, LLC is a Delaware limited liability
company, with its principal place of business located at 1615 Wynkoop Street, Denver, Colorado
80202. Defendants Antero Resources Corporation and Antero Resources Piceance, LLC are
hereinafter collectively referred to as “Antero.”

4, Defendant Ursa Operating Company, LLC (“URSA”) is a Delaware limited
liability company, with its principal place of business located at 1050 17™ Street, Suite 2400,
Denver, Colorado 80265.

5. This Court has subject matter jurisdiction over this action pursuant to Article VI,
section 9 of the Colorado Constitution, which provides that the district courts shall have original
jurisdiction in all civil, probate, and criminal cases.

6. This Court has personal jurisdiction over Antero pursuant to C.R.S. § 13-1-
124(1), because Antero has conducted substantial business activities in the state of Colorado, and
because the acts and conduct of Antero giving rise to the claims asserted in this Complaint

occurred in the state of Colorado.



7. This Court has personal jurisdiction over URSA pursuant to C.R.S. § 13-1-124(1),
because URSA has conducted substantial business activities in the state of Colorado, and
because the acts and conduct of URSA giving rise to the claims asserted in this Complaint
occurred i the state of Colorado.

8. Pursuant to C.R.C.P. 98(a), venue is proper in this Court because this is a lawsuit
against Antero and URSA affecting real property mineral interests located in Garfield County,
Colorado, and because Garfield County, Colorado is the county in which the subject matter of
this action, or a substantial part thereof, is situated.

FACTUAL ALLEGATIONS

9. Airport Land Partners claims that Antero and URSA have underpaid the royalties
owed to Airport Land Partners since November 1, 2006 on natural gas sales, including residue
gas sales and natural gas liquid sales of ethane, propane, butane, isobutane and natural gasoline
(*“NGLs”} which have been obtained from wells produced by Antero and/or URSA which are
subject to the 1994 Lease Agreement and the 5 Percent Overriding Royalty Agreement
referenced berein.

10. On January 24, 1994, Rifle Land Associates, Ltd., as Lessor, entered into an Oil
and Gas Lease and incorporated Addendum with Snyder Oil Company, as Lessee (the “1994
Lease Agreement”). The royalty provision of the 1994 Lease Agreement, at Paragraph 3,
Section 2, obligates the Lessee:

[tlo pay lessor one-eighth (1/8) of the gross proceeds each year,
payable quarterly, for the gas froin each well where gas only is
found, while the same is being used off the premises, and if used in

the manufacture of gasolme a royalty of one-cighth (1/8), payable
monthly at the prevailing market rate for gas.



11. The first paragraph of the Addendum to the 1994 Lease Agreement states that
“la]nything to the contrary notwithstanding, Paragraph 3 of the printed form regarding the one-
eighth royalty paid shall be amended to read a 15.00% royalty in lieu of the one-eighth royalty.”

12. Sometime prior to November of 2006, Antero acquired Lessee Snyder Oil
Company'’s interests under the 1994 Lease Agrecment. Antero subsequently produced natural
gas from wells subject to the 1994 Lease Agreement.

13, In 1997, subsequent to the execution of the 1994 Lease Agreement, Airport Land
Partners acquired, in whole or in part, the Lessor’s interests under the 1994 Lease Agreement,
and since that time has had the right to be paid a specified percentage of the royalties payable to
the Lessor under the 1994 Lease Agreement.

14. In addition to Airport Land Partner’s rights and interests under the 1994 Lease
Agreement, on July 16, 2007 Antero assigned to Airport Land Partners a five percent overriding
interest in certain lands covered by the 1994 Lease Agreement. (The “5 Percent Overriding
Royalty Agreement”).

15. The 5 Percent Overriding Royalty Agreement states that the royalties payable
under the 5 Percent Overriding Royalty Agreement “shall be calculated and paid in the same
manner as the landowner’s royalty in each Lease on which the [Overriding Royalty Interest]
burden is calculated and paid, and as part of that calculation, the [Overriding Royalty Interest]
shall bear the saine costs and expenses that are borne by the landowner’s royalty pursuant to the
terms of each applicable Lease.”

16.  Antero produced natural gas subject to the 1994 Lease Agreement and the 5
Percent Overriding Royalty Agreement at various times since November of 2006 through

December of 2012, at which time Antero sold its rights, interests, and obligations under the 1994



Lease Agreement and the 5 Percent Overriding Agreement to URSA. URSA then began
producing and selling natural gas from wells which are subject to the 1994 Lease Agreement and
the 5 Percent Overriding Royalty Agreement.

17. Under the 1994 Lease Agreement and the 5 percent Overriding Royalty
Agreement, Antero and URSA have had an implied duty to market the gas produced from the
wells subject to those Agreements, and to pay royalties to Airport Land Partners based upon
prices received for marketable natural gas products at the location of the first commercial
market.

18.  The location of the first commercial market for the residue gas which came from
the wells at issue is at the delivery points at various interconnects to the long distance
transportation pipelines, where Antero and URSA have sold residue gas to third party purchasers
who purchased such residue gas from them.

19.  The location of the first commercial market for the natural gas liquids which came
from the gas wells at issue is at the location where such natural gas liquids were fractionated into
marketable natural liquid products, including propane, butane, isobutane, natural gasoline, and
ethane, and then sold to third party purchasers for prices based upon market index prices for such
natural gas liquid products, or similar prices.

20.  Antero and URSA have breached their royalty payment obligations to Airport
Land Partners by underpaying the royalties owed to Airport Land Partners under the 1994 Lease
Agreement and the 5 percent Overriding Royalty Agreement. Antero and URSA have underpaid
the royalties by failing to pay Airport Land Partners royalties based upon prices received for
marketable residue gas at the location of the first commercial market, as referenced above, and

by failing to pay Airport Land Partners royalties for prices received for marketable natural gas



liquids — including propane, butane, isobutane, natural gasoline and ethane — at the location of
the first commercial market, as referenced above.

21. Pursuant to the implied duty to market owed by Antero and URSA to Airport
Land Partners, Antero and URSA have had the obligation to incur all of the post-production
costs necessary to place the natural gas at issue into a condition acceptable for the comumercial
market, and all of the costs of delivering the marketable natural gas products to the location of
the first commercial market. Airport Land Partners is not obligated to share in any of these
costs. Antero and URSA have further breached their obligations under the 1994 Lease
Agreement and the 5 Percent Overriding Royalty Agreement by improperly charging Airport
Land Partners for various post-production costs necessary to place the natural gas produced from
the wells at issue into a marketable condition acceptable for the commercial market, and for the
costs of transporting the natural gas to the location of the first commercial market.

22.  Antero and URSA have further breached their royalty payment obligations to
Airport Land Partners under the 1994 Lease Agreement and the 5 percent Overriding Royalty
Agreement by underpaying the amount of royalties due and owing to Airport Land Partners on
condensate which came from the gas wells subject to the 1994 Lease and the 5 Percent
Overriding Royalty Agreement.

23.  Autero and URSA have further underpaid their royalty obligations to Airport
Land Partners by taking improper and/or excessive deductions for various taxes, including
severance taxes, ad valorem taxes, and conservation taxes.

24, Airport Land Partners has been a putative member of the Class in the class action
case filed against Antero which is captioned Alice Colton, et al v. Antero Resources

Corporation, et al., Case No. 2013CV030281, District Court, Garfield County, Colorado (“the



Class Action Case™), which asserted the same claims that are being asserted in this lawsuit.
Therefore, for the purposes of any applicable statute of limitations, the applicable limitations
period for the claims of Afrport Land Partners against Antero was tolled from the time that the
complaint was filed in the Class Action Case on November 19, 2013, and at least until the court
in the Class Action Case entered its order on September 26, 2016 denying plaintiffs’ motion for
class certification.

FIRST CLAIM FOR RELIEF
(Breach of the 1994 Lease Agreement by Antero)

25.  The allegations contained in Paragraphs 1 through 24, inclusive, are restated and
incorporated by reference herein.

26.  Antero has breached its royalty payment obligations to Airport Land Partners
under the 1994 Lease Agreement in the manner described above.

27.  Airport Land Partners has sustained substantial damages resulting from Antero’s
breaches of its royalty payment obligations to Airport Land Partners under the 1994 Leasc
Agreement.

28.  Airport Land Partners is entitled to a judgment in its favor and against Antero for
all damages which Airport Land Partners has sustained resulting from Antero’s breach of the
1994 Lease Agreement.

SECOND CLAIM FOR RELIEF
(Breach of the 1994 Lease Agreement by URSA)

29.  The allegations contained in Paragraphs 1 through 28, inclusive, are restated and
incorporated by reference herein.
30. URSA has breached its royalty payment obligations to Airport Land Partners

under the 1994 Lease Agreement in the manner described above.



31.  Awport Land Partners has sustained substantial damages resulting from URSA’s
breaches of its royalty payment obligations to Airport Land Partners under the 1994 Lease
Agreement.

32, Airport Land Partners is entitled to a judgment in its favor and against URSA for
all damages which Ainrport Land Partners has sustained resulting from URSA’s breach of the
1994 Lease Agreement.

THIRD CLAIM FOR RELIEF
(Breach of the 5 Percent Overriding Royalty Agreement by Antero)

33.  The allegations contained in Paragraphs 1 through 32, inclusive, are restated and
incorporated by reference herein.

34,  Antero has breached its royalty payment obligations to Airport Land Partners
under the 5 Percent Overriding Royalty Agreement in the manner described above.

35, Airport Land Partners has sustained substantial damages resulting from Antero’s
breach of its royalty payment obligations to Airport Land Partners under the 5 Percent
Overriding Royalty Agreement.

36.  Airport Land Partners is entitled to a judgment in its favor and against Antero for
all damages which Airport Land Partners has sustained resulting from Antero’s breach of the 5
Percent Overriding Royalty Agreement.

FOURTH CLAIM FOR RELIEF
(Breach of the 5 Percent Overriding Royalty Agreement by URSA)

37.  The allegations contamed in Paragraphs 1 through 36, inclusive, are restated and
incorporated by reference herein.
38.  URSA has breached its royalty payment obligations to Airport Land Partners

under the 5 Percent Overriding Royalty Agreement in the manner described above.



39.  Airport Land Partners has sustained substantial damages resulting from URSA’s
breach of its royalty payment obligations to Airport Land Partners under the 5 Percent
Overriding Royalty Agreement.

40.  Airport Land Partners is entitled to a judgment in its favor and against URSA for
all damages which Airport Land Partners has sustained resulting from URSA’s breach of the 5
Percent Overriding Royalty Agreement.

PRAYER FOR RELIEF

WHEREFORE, Airport Land Partners prays for the following relief:

A A judgment against Antero and URSA for damages suffered as a result of their
breaches of the 1994 Lease Agreement, and the 5 Percent Overriding Royalty Agreement;

B. An award of prejudgment interest on all royalty underpayments at the Colorado
statutory rate of eight percent per annum, compounded annually, pursuant to C.R.S. § 5-12-
102(1)(b);

C. An award of court costs; and

D. Such further relief as the Court deems just.

JURY DEMAND

AIRPORT LAND PARTNERS DEMANDS A JURY TRIAL ON ALL ISSUES SO
TRIABLE.,

DATED: December 5, 2016 /s/ Stacy A. Burrows
Stacy A. Burows  Co. Bar No. 49199
George A. Barton =~ Mo. Bar No. 26249
Law Offices of George A. Barton, P. C.
7227 Metcalf Ave. Suite 301
Overland Park, KS 66204
(816) 300-6250
Fax: (816) 300-6259




Michael Sawyer, Co. Bar No. 32313
Karp, Neu, and Hanlon, LLP

P.O. Drawer 2030

Glenwood Springs, CO 81602
(970) 945-2261

Fax: (970) 945-7336

Email: mjs@mountainlawfirm.com

ATTORNEYS FOR PLAINTIFF AIRPORT
LAND PARTNERS, LTD.

*Electronically filed via ICCES. Submitted by Plaintiffs’ counsel who represents that a duly
signed physical copy and/or original is on file at the firm.

Plaintiff’s Address:

312 Aspen Airport Business Center, Suite A
Aspen, Colorado 81611
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DISTRICT COURT, GARFIELD COUNTY, COLORADO

Garfield County Courthouse
109 8th Street, Suite 104
Glenwood Springs, Colorado 81601

Plaintiff: AIRPORT LAND PARTNERS, LTD.
v.

Defendants: ANTERO RESOURCES CORPORATION,
ANTERO RESOURCES PICEANCE, LLC,
and URSA OPERATING COMPANY, LLC

DATEFILED: April 12,2017 12:]
FILING ID: C4247357E3F63
CASE NUMBER: 2016CV30259

ACOURT USEONLY A

Attorneys for Defendant Ursa Operating Company LLC:

Karen L. Spaulding, #16547
Malinda Morain, #46986
Andrew K. Glenn, #45018
Beatty & Wozniak, P.C.

216 16" Street, Suite 1100
Denver, CO 80202

Phone: (303) 407-4499
kspaulding@bwenergylaw.com
mmorain@bwenergylaw.com
aglenn@bwenergylaw.com

Attorneys for Defendants Antero Resources Corporation and
Antero Resources Piceance, LLC:

Michael J. Gallagher, #8288
Ericka Houck Englert, #34681
Davis Graham & Stubbs LLP
1550 17" Street, Suite 500
Denver, CO 80202

Phone: (303) 892-9400
mike.gallagher@dgslaw.com
ericka.englert@dgslaw.com

Case No.: 2016CV030259

Division: B

3PM

DEFENDANTS’ MOTION TO DISMISS

Defendants Antero Resources Corporation, Antero Resources Piceance, LLC, and Ursa

Operating Company (collectively, “Producers” or “Defendants”) move, pursuant to



C.R.C.P. 12(b)(1), to dismiss all claims asserted by Plaintiff Airport Land Partners Ltd. (**Airport
Land Partners™) for lack of subject matter jurisdiction because Airport Land Partners failed to
exhaust administrative remedies before the Colorado Oil and Gas Conservation Commission
(“COGCC” or “Comurnission”).

C.R.C.P. 121 § 1-15 q 8 Certification: Counsel for Defendants have conferred in good

faith with counsel for Plaintiff regarding this Motion. Plaintiff opposes the relief sought herein.
INTRODUCTION

Airport Land Partners’ Complaint seeks an award of additional proceeds derived from the
sale of oil, gas, or associated products from gas wells in Colorado. Airport Land Partners claims
a right to these additional proceeds under an oil and gas lease agreement and an overriding
royalty agreement. Complamt, Exhibit 1, §§ 10-17. Under the Colorado Oil and Gas
Conservation Act (the “Act”), C.R.S. § 34-60-101 to 130,! the Commission has jurisdiction to
determine “[t]he amount of proceeds plus interest, if any, due a payee by a payer.” /d. at
118.5(5). Under the Act, “proceeds” are funds “derived from the sale of oil, gas, or associated
products from a well in Colorado.” /d. at 118.5(1)(a). Airport Land Partners’ claims could have
and should have been brought before the Commission.

Under Section 118.5(5) of the Act, the sole exception to the Commission’s jurisdiction
over a proceeds dispute is when the Commission determines that “a bona fide dispute exists
regarding the interpretation of a contract defining the rights and obligations of the payer and
payee.” Because Airport Land Partners failed to seek administrative relief, the Commission has

made no such determination. Further, there 1s no such “bona fide dispute” concermng the

! For brevity, sections of the Act are referenced hereafter by section number only.
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interpretation of a contract. The dispute between Airport Land Partners and Producers is not
about contract terms, but about how royalties were calculated, which is a matter properly
presented to the Commission.

At least two judges in this District have dismissed similar royalty disputes because
plaintiffs failed to first seek relief from the Commission. This case should be dismissed on these
same grounds.

FACTS

Producers are oil and natural gas production companies authorized to conduct business in
the State of Colorado. Antero paid Airport Land Partners royalties on natural gas produced from
Colorado wells located in Garfield County, Colorado prior to December, 2012. Ursa acquired the
relevant oil and gas interests from Antero, and paid royalties to Airport Land Partners from
approximately January, 2013 to the present.

Airport Land Partners filed its Complaint on December 5, 2016, Ex. 1. The Complaint
includes claims for breach of contract arising from Producers’ alleged underpayment of royalties
on proceeds from the sale of oil and gas. Id. 9§ 25-40. Airport Land Partners alleges that an oil
and gas lease executed on January 24, 1994 and an overridmg royalty agreement executed on
July 16, 2007 (collectively, the “Subject Agreements”) create Producers’ obligations to pay
royalties. /d. 99 9-17. The Producers dispute that additional proceeds are due, but they do not
dispute that the Subject Agreements specify how royalties are to be calculated and paid under
those leases.

Airport Land Partners alleges that the 1994 oil and gas lease agreement requires

Producers:



[t]o pay lessor one-eighth (1/8) of the gross proceeds each year, payable quarterly,
for the gas from each well where gas only is found, while the same is being used
off the premises, and if used in the manufacture of gasoline a royalty of one-
eighth (1/8), payable monthly at the prevailing market rate for gas.

1d. 9§ 10. Airport Land Partners also asserts that the addendum to the 1994 oil and gas lease
agreement provides that “[a]nything to the contrary notwithstanding, Paragraph 3 of the printed
foim regarding the one-eighth royalty paid shall be amended to read a 15.00% royalty in lieu of
the one-cighth royalty.” /d. § 11.

Producers do not dispute that the 1994 oil and gas lease agreement includes these royalty
provisions. However, the 1994 oil and gas lease agreement is silent as to the allocation of post-
production costs, therefore the implied covenant of marketability governs who bears the costs of
making the gas marketable. See id. 1§17, 21; Garman v. Conoco, Inc., 886 P.2d 652, 659 (Colo.
1994).

Finally, Airport Land Partners alleges that the 2007 overriding royalty agreement
provides that royalties:

shall be calculated and paid in the same manner as the landowner’s royalty in

each Lease on which the [Overriding Royalty Interest] burden is calculated and

paid, and as part of that calculation, the [Overriding Royalty Interest] shall bear

the same costs and expenses that are borne by the landowner’s royalty pursuant to
the terms of each applicable Lease.

Ex. 1 9 15. Producers do not dispute that the 2007 overriding royalty agreement includes this
provision.

Based on these contract provisions, Airport Land Partners claims that Producers breached
the Subject Agreements by: “failing to pay Airport Land Partners royalties based upon prices
received for marketable residue gas at the location of the first commercial market” (id. 9 20);

“failing to pay Airport Land Partners royalties for prices received for marketable natural gas



liquids . . . at the location of the first commercial market” (id.); “improperly charging Airport
Land Partners for various post-production costs necessary to place the natural gas produced from
the wells at issue into a marketable condition acceptable for the commercial market, and for the
costs of transporting the natural gas to the location of the first commercial market™ (id. q 21);
“underpaying the amount of royalties due and owing to Airport Land Partners on condensate
which came from the gas wells subject to [the Subject Agreements]” (id.  22); and “taking
improper and/or excessive deductions for various taxes, including severance taxes, ad valorem
taxes, and conservation taxes” (id. § 23).

Before commencing suit, Airport Land Partners did not seek relief before the
Commission under Section 118.5(5). Neither Ursa nor Antero ever received a COGCC Form 37
or other communication from Airport Land Partners requesting an accounting or other
documentation regarding deductions or adjustments required under Section 118.5(2.5).

Exhibit 2, Affidavit of D. Simpson (“Simpson Aff.”) at § 2; Exhibit 3, Affidavit of K. Cosgriff
(“Cosgniff Aff.) at § 3. Nor has Ursa or Antero received notice from the COGCC that an

investigation or hearing has been requested concerning underpayment of proceeds. Ex. 2 § 3;

Ex.394.
LEGAL AUTHORITY
L The Act Vests Jurisdiction Over Disputes for Payment of Proceeds with the

Commission.

The Act is a comprehensive statute that is the primary means of regulating development,
production, and utilization of gas and oil in the state of Colorado. Oborne v. Cty. Comm rs of
Douglas Cty., 764 P.2d 397, 401-02 (Colo. App. 1988), cert. denied, 778 P.2d 1370 (Colo.

1989). The Act serves to “[s]afeguard, protect, and enforce the coequal and correlative rights of



owners and producers of a common source of oil and gas to the end that each such owner and
producer . . . may obtain a just and equitable share of production therefrom.”
Section 102(1)(a)(III).

The Commission has jurisdiction over all persons and property, public and private,
necessary to enforce the provisions of the Act, and the Commission is authorized to make and
enforce rules, regulations, and orders necessary to enforce the Act. Section 105. The
Commission comprehensively regulates the related issues of oil and natural gas measurement
and reporting, and the payment of proceeds to royalty owners.

The Act directs the Commission to promulgate rules for natural gas measurement and
reporting;

[Tlhe commission will promulgate rules to ensure the accuracy of oil and gas

production reporting by establishing standards for wellhead oil and gas

measurement and reporting, At a minimum, the rules will address engineering
standards, heating value, specific gravity, pressure, temperature, meter
certification and calibration, and methodology for sales reconciliation to wellhead
meters. The rules will follow standards established by the American society for
testing and materials, the American petroleum institute, the gas processors

association, or other applicable standards-setting organizations, and will not affect
contractual rights or obligations.

Section 106(11)(b)(ID). See also COGCC Rule 329 (setting forth the standards for measuring
gas); 2 CCR 404-1 et seq. (COGCC Practice and Procedures). As evidenced by these regulations,
the Commission has administrative expertise in oil and gas production accountg.

The Act imposes on operators record-keeping and reporting obligations. For example,
operators must keep records of the quantities of oil or natural gas produced, sold, and
transported; separate measurements of production of gaseous and liquid hydrocarbons; and

metering or other measures of oil, gas, or other products in pipelines, gathering systems, loading



racks, refineries, or other places. Section 106(1)}. Failure to provide accurate information to the
Commission could subject an operator to significant penalties. Section 121(2). As shown by
these regulations, the COGCC has administrative expertise in production reporting.

The Act also includes “payment of proceeds” provisions that require payers (the operator
or other party responsible for payments) to provide certain information to payees (the parties
entitled to payment) every month, including information on production quantity, price per unit,
deductions and taxes withheld, and the payee’s share before and after deductions or adjustments.
Section 118.5(2.3). The producer must also provide an address and telephone number where the
payee can request additional information or ask questions. /d.

If the payer fails to provide the required information to the payee, the Act provides a
comprehensive administrative remedy. Section 118.5(5). The payee may demand “a written
explanation of those deductions or adjustments over which the payer has control and for which
the payer has information . . . .” Section 118.5(2.5). COGCC’s Rule 329(e) provides that a party
entitled to payment may submit a Form 37 to the payer requesting additional information
concerning the payee’s interest in the well, price of the gas sold, taxes applied to the sale of gas,
differences in well production and well sales, and other information as described in
Section 118.5. The payer is required to return the completed form to the payee within sixty (60)
days of receipt. Id. The payee’s submission of Form 37 fulfills the “written request” requirement
of Section 118.5(2.5), and is a prerequisite to filing a petition with the Commission. Id.

If the payee finds the information provided by the payer inadequate, the COGCC is
authorized to investigate and hold a hearing regarding the payment of proceeds. Section 118.5(5)

(“[T]he oil and gas conservation commission shall have jurisdiction to determine . . . [t]he



amount of the proceeds plus interest, if any, due a payee by a payer.”). See also
Section 118.5(5.5); COGCC Rule 503(b)(8); COGCC Form 38.

Before reaching the merits of any dispute regarding the payment of proceeds, the Act
requires the Commission to “determine whether a bona fide dispute exists regarding the
interpretation of a contract defining the rights and obligations of the payer and payee.”

Section 118.5(5.5). If the Commission determines that a bona fide dispute exists, it must decline
jurisdiction and only then can the parties seek resolution in the district court. /d. Otherwise, the
Commission determines any additional proceeds due the payee. Id.

IL. Motion to Dismiss for Failure to Exhaust Administrative Remedies.

A challenge to subject matter jurisdiction may be raised under C.R.C.P. 12(b)(1) at any
time. Medina v. State, 35 P.3d 443, 452 (Colo. 2001). When a defendant challenges jurisdiction,
the burden is on the plaintiff to prove jurisdiction. /d. Under 12(b)(1), the allegations are not
entitled to any presumptions for the non-moving party. /d.

If a complete, adequate, and speedy administrative remedy is available, a party must
exhaust that remedy before filing suit in district court. City & Cty. of Denver v. United Air Lines,
Inc., 8 P.3d 1206, 1212 (Colo. 2000). This allows the agency to make the first determination on a
matter within its expertise, compile a record for judicial review, prevent piecemeal application of
judicial relief, and conserve judicial resources. State v. Golden’s Concrete Co., 962 P.2d 919,
923 (Colo. 1998).

To determine whether a party must exhaust its administrative remedies, the court must
consider whether: (1) the claim was filed pursuant to the relevant statute; (2) the statute provides

a remedy for the claim asserted; and (3) the legislature intended the statute to provide a



comprehensive scheme addressing the issues underlying the claim. Brooke v. Rest. Servs., Inc.,
906 P.2d 66, 68-71 (Colo. 1995). As discussed below, each of these factors demonstrates that
this case must be dismissed.

ARGUMENT

L Airport Land Partners’ Failure to Exhaust Administrative Remedies Divests This
Court of Jurisdiction.

Airport Land Partners seeks additional oil and gas proceeds, and the Act provides a
remedy for precisely that claim. Because the legislature provided a comprehensive scheme
addressing proceeds disputes, Airport Land Partners was required to exhaust its administrative
remedies with the COGCC prior to filing suit.

A. Airport Land Partners Pled a Claim Cognizable Under Section 118.5(5).

This case is a dispute over “[t]he amount of the proceeds plus interest, if any, due a payee
by a payer,” which must first be addressed by the Commission under Section 118.5(5)(c).
Airport Land Partners asserts breach of contract claims for failure to pay proceeds in accord with
the Subject Agreements. Ex. 1 9§ 25-40. Airport Land Partners alleges that Producers underpaid
royalties on residue gas, condensate, and natural gas liquid production from wells subject to the
Subject Agreenuents. /d. 1 20-22. It also asserts that Producers have withheld excess funds for
the payment of taxes. /d. 4 23. In short, Airport Land Partners disputes the accuracy of

L1

Producers’ calculation of Airport Land Partners’ “share” of the sales revenue. See
Section 118.5(5). Because these alleged underpayments concern the “payment of proceeds or
sales reconciliation from a well,” or information about deductions, adjustnients and taxes,

Airport Land Partners’ claims are subject to the COGCC'’s jurisdiction. Section 118.5 (2.3)

& (5).



Judge Neiley recently came to this conclusion in a similar case asserting atleged
underpayment of royalties pursuant to an oil and gas lease. See Miller Land & Cattle Co. v. Bill
Barrett Corp., 2016 CV 30102 (Garfield Cty. Dist. Ct., Mar. 6, 2017). In Miller Land, Judge
Neiley found that the plaintiff’s complaint stated a dispute over oil and gas proceeds that should
have been brought under Section 118.5(5)(c), and dismissed the complaint for failure to exhaust
administrative remedies. Exhibit 4 at 17.

Judge Neiley found that the COGCC is statutorily responsible for protecting the rights of
owners and producers, in part, by ensuring the accuracy of oil and gas production reporting and
payment of proceeds. Id. at 15-16. See also Section 102(1)(a)(III). Judge Neiley further found
that the Commission has special expertise in oil and gas accounting and proceeds matters, and
that factual disputes concerning these issues should be resolved by the Commission, /d.

Airport Land Partners has circumvented the COGCC’s administrative authority over
proceeds disputes by filing a complaint in the District Court without first exhausting its
administrative remedies before the Commission. Because Airport Land Partners’ claims are
within COGCC’s jurisdiction over proceeds disputes, the first prong of the Brooke test 1s
satisfied.

B. The Act Provides a Remedy for Airport Land Partners’ Claims,

As the Miller Land court found, a claim for the payment of proceeds, like Airport Land
Partners’, meets the second prong of the Brooke test because the Act provides a remedy for the
underpayment of proceeds. A plaintiff’s reniedy is to request additional information from the
producers on COGCC Form 37, and if necessary, proceed to an administrative hearing under

Section 118.5 to determine if it is owed additional proceeds.
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The Commission’s comprehensive authority to remedy underpayment of proceeds is not
found in Section 118.5 alone. Section 105(1) gives the COGCC “jurisdiction over all persons and
property, public and private, necessary to enforce the provisions of this article,” and “the power
to make and enforce rules, regulations, and orders pursuant to this article, and to do whatever
may reasonably be necessary to carry out the provisions of this article.” Section 102(1)(a)(III}
grants the COGCC the power to “enforce the coequal and correlative rights of owners and
producers in a common source or pool of oil and gas to the end that each such owner and
producer in a common pool or source of supply of oil and gas may obtain a just and equitable
share of production therefrom.” The COGCC has jurisdiction over the parties and has the power
to enforce an order imposing the relief requested to ensure the protection of the correlative rights
and interest in proceeds of Producers and Airport Land Partners. Sections 105(1) &
102(1)(a)(I1I).

In addition to the COGCC’s comprehensive authority, Section 118.5(2.5) provides a
comprehensive scheme for Producers to calculate and report the amount of royalties due under
the Subject Agreements. The Commission is also authorized to resolve disputes if a payee
questions the accuracy of the “payee’s share” of the sales revenue. Section 118.5(5). This
process provides the payee with relevant information and an opportunity to make a demand for
further information as required by Sections 118.5(2.3) & (2.5) using COGCC Form 37.
Submission of Form 37 to the payer is a prerequisite to filing a petition with the COGCC.
Section 118.5(7). If the payee is not satisfied with the response, he or she can seek an
administrative hearing under Section 108, COGCC Rule 329(e), and COGCC Form 38. That

evidentiary hearing is the proper forum to determine whether the payer has failed to make a

11



required payment, and if so, the amount of the correct payment and whether interest or
appropriate penalties are due. Ex. 4 at 10.

The Act provides oil and gas producers an opportunity to respond administratively to
payees’ requests for information about proceeds, and allows the COGCC to use its expertise in
natural gas operations, measurement, reporting, and sales to make factual findings and determine
what proceeds are due a payee, including any applicable interest. Thus, the Act provides a
comprehensive remedy for Airport Land Partners’ claims, and the second prong of the Brooke
test is met.

C. The Legisiature Intended for the Act to be a Comprehensive Scheme.

Airport Land Partners’ claims also meet the third prong of the Brooke test—that the
legislature intended the administrative remedy to be the primary remedy for the claim asserted.
Section 118.5 provides that after the COGCC determines the absence of “a bona fide dispute
over the interpretation of a contract for payment,” it “shall have jurisdiction” to determine the
payment of proceeds including interest. Only upon a finding by the Commission of a bona fide
dispute over the terms of a royalty agreement—which has not occurred here—would Airport
Land Partners be authorized to pursue its claims before this Court. Ex. 4 at 10.

Determining whether Producers properly calculated the proceeds from the sale of oil and
gas, and whether deductions—including taxes—were proper, is within the unique expertise of
the COGCC. See Golden's Concrete, 962 P.2d at 923; Grant Ranch, LLC v. Antero Res.
Piceance Corp., No. 15CA2063, 2016 Colo. App. LEXIS 1675, at *19 (Colo. App. Dec. 1, 2016)

(holding that determination of when proceeds from the sale of oil and gas would be due is “well

12



within the expertise of the Commission™). Thus, all three prongs of the Brooke test have been
met.

11 Airport Land Partners’ Claims Do Not Fall Within the Legal-Question Exception to
the Doctrine of Exhaustion of Administrative Remedies.

There is a general exception to the doctrine of exhaustion of administrative remedies that
is implicated when the matter at issue raises a question of law outside the expertise of the
agency. Collopy v. Wildlife Comni’n, Dept. of Natural Res., 625 P.2d 994, 1006 (Colo. 1981}, In
accord with this rule, the legislature exempted from the COGCC’s jurisdiction any “bona fide
dispute over the interpretation of a contract for payment.” Section 118.5(5).

Critically, Section 118.5(5) provides that the COGCC—rather than a court—determines
whether a bona fide dispute regarding contract interpretation exists in the first instance:

Before hearing the merits of any proceeding regarding payment of proceeds

pursuant to this section, the commission shall determine whether a bona fide

dispute exists regarding the interpretation of a contract defming the rights and
obligations of the payer and payee. If the commission finds that such a dispute

exists, the commission shall decline jurisdiction over the dispute and the parties
may seek resolution of the matter in district court.

Accordingly, this Court should dismiss this case because Airport Land Partners has not sought
relief for the payment of proceeds from the COGCC, and no determination was made by the
Commission that a bona fide issue of contract interpretation exists. Ex. 2 2-3; Ex. 3 1§ 3-4.
Moreover, while this Court need not reach the issue in order to dismiss Airport Land
Partners’ claims, there is no “bona fide dispute” between the parties as to contract interpretation.
Ex. 4 at 12-16. Airport Land Partners has asserted claims for underpayment of royalties based on
Producers’ alleged action in improperly allocating costs, taking excess tax deductions, and by

failing to pay royalties on the sales price of all the natural gas and natural gas products. See Ex. 1
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99 21, 23-26. All of these claims are based on the implied covenant of marketability rather than
on disputed contract terms.

In Miller Land, the lease at issue was silent as to the allocation of costs, therefore the
court looked to Colorado law to fill the void. See Ex. 4 at 13 (noting that the lack of a provision
governing costs “could be considered an ambiguity” necessitating judicial review, but that no
review was necessary because “Colorado law fills the void and resolves that issue™). Because
Colorado law requires producers to bear the cost of transforming raw gas into a marketable
product absent an express lease provision to the contrary, Garman, 886 P.2d at 659—and given
that marketability is a question of fact, Rogers v. Westerman Farm Co., 29 P.3d 887, 905 (Colo.
2001)—the Miller Land court concluded that there was no ambiguity in the contract language to
resolve. Ex. 4 at 13-14 (“Since the implied covenant to market removes any potential ambiguity,
there is no contract interpretation as a matter of law.”).>

Similarly, in Richard & Mary Jolley Family, LLLP v. Bill Barrett Corp., 2014 CV 30330
(Garfield Cty. Dist. Ct., Feb. 12, 2015), this Court held that, where the “Plaintiff has not cited
any provisions of the parties’ royalty agreement that would form the basis of a claim that exceeds
the COGCC’s jurisdiction,” the case should be dismissed for failure to exhaust administrative
remedies. Exhibit 5 at 5.

Here, just as in Miller Land, the Subject Agreements are silent as to how post-production
costs are to be allocated, therefore the implied covenant of marketability requires Producers to

bear the costs of making the gas marketable. Ex. 1§ 17, 21. Thus, as in Miller Land, there are

’In Salgado v. Ursa Operating Co., LLC, 15 CV 30057 {Garfield Cty. Dist. Ct., Sept. 23, 2015), the court declined
to dismiss a complaint in a class-action royalty litigation over leases that were purportedly “silent” as to the
allocation of post-production costs. However, as the Miller Land court comrectly held, where a lease is silent as to the
allocation of costs, those terms are supplied by the implied duty to market. See Garman, 836 P.2d at 659; Rogers,
29 P.3d at 904.
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no legal ambiguities concerning the allocation of costs. The only disputed issues are questions of
fact that the COGCC is qualified to address. See Rogers, 29 P.3d at 905 (“[T]he determination of
marketability is a question of fact.”); Ex. 4 at 15 (“[Tlhe disputed issue in this case is not one of
contract interpretation but rather a factual analysis of the prevailing conditions within each well
and each related market.”).

Because there is no “bona fide dispute™ in regard to the terms of the Subject Agreements,
the remaining issues of fact concerning how those terms should be applied should be resolved by

the COGCC.

RELIEF REQUESTED

Defendants respectfully request that the Court dismiss Airport Land Partners’ claims for
failure to exhaust administrative remedies, and grant Defendants all additional relief the Court
deems just and proper. A proposed order is attached.

Dated: April 12, 2017

Original signature on file in the offices of
Beatty & Wozniak, P.C.

BEATTY & WOZNIAK, P.C.

s/Karen L. Spaulding

Karen L. Spaulding, #16547
Malinda Morain, #46986
Aundrew K. Glenn, #45018

Attorneys for Defendant Ursa Operating
Company, LLC
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Original Signature on file in the offices of
Davis Graham & Stubbs LLP

Davis GRAHAM & STUBSS, LLP
s/ Ericka Houck Englert

Michael J. Gallagher, #8288
Ericka Houck Englert, #34681

Attorneys for Defendants Antero
Resources Corporation and Antero
Resources Piceance, LLC
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DISTRICT COURT, GARFIELD COUNTY, COLORADO

109 8% Street, Suite 104
Glenwood Springs, CO 81601

Plaintiff: AIRPORT LAND PARTNERS, LTD.,
v.

Defendants: ANTERO RESOURCES CORPORATION,
ANTERO RESOURCES PICEANCE, LLC, and URSA
OPERATING COMPANY, LLC.

Attorneys for Airport Land Partners, Ltd.

Stacy A. Burrows, Co. Bar No. 49199
George A. Barton, Mo. Bar No. 26249
Law Offices of George A. Barton, P.C.
7227 Metcalf Ave., Suite 301
Overland Park, KS 66204

Phone: (816) 300-6250
Fax: (816) 300-6259
Email: stacy(@georgebartonlaw.com

gab@georgebartonlaw.com

Michael Sawyer, Co. Bar No. 32313
Karp, Neu, and Hanlon, P.C.

P.O. Drawer 2030

Glenwood Springs, CO 81602

Phone: (970) 945-2261
Fax: (970) 945-7336
Email: mjs@mountainlawfirm.com

DATE FILED: May 3, 2017 2:06 PM
FILING ID: 5F4F33E752E34
CASE NUMBER: 2016CV3025%

A COURTUSEONLY A

Case Number: 2016CV 30259

Div./Ctrm: B

PLAINTIFF’S MEMORANDUM IN OPPOSITION TO
DEFENDANTS’ MOTION TO DISMISS

INTRODUCTION

Defendants” motion to dismiss is most notable for its glaring failure to reference the

controlling Colorado Court of Appeals’ decision in Grynberg v. Colorado Oil and Gas

Conservation Com’n, 7 P.3d 1060 (Colo. App. 1999), which expressly holds that royalty owners




who have a post-production cost contract dispute with an oil and gas producer — like this case —
are not required to exhaust their administrative remedies with the Colorado Oil and Gas
Commission (“the Commission™). The Court of Appeals held that the relevant provisions of the
Colorado OQil and Gas Conservation Act (“the Act™) demonstrate “the General Assembly’s intent
to grant to the Commission jurisdiction only over actions for the timely payment of proceeds and
not over disputes with respect to the legal entitlement to proceeds under the terms of a specific
royalty agreement.” Id. at 1063. The Court of Appeals specifically held that the Commission does
not have jurisdiction to adjudicate a royalty owner’s claim for a gas producer’s breach of the
parties’ lease agreement based upon improper deduction of post-production costs in the calculation
of royalties. 7d. at 1064.

The Supreme Court of Colorado denied the appellants’ petition for certiorari in the
Grynberg case. Id. at 1060. Since the Grynberg decision was issued in 1999, the Grynberg
decision has never been overruled or modified, but has been re-affirmed in subsequent Colorado
appellate court decisions. The Grynberg decision therefore must be followed as precedent by this
Cowrt. C.A.R. 32(e). Moreover, in three other Colorado trial court decisions, including one issued
by this Court, the same argument raised by the Defendants has been rejected, in compliance with
the Grynberg decision.

This Court’s March 6, 2017 Order in Miller Land and Cattle v. Bill Barrett Corporation
ruling that a royalty owner which asserted a royalty underpayment claim based upon improper
post-production cost deductions is required to exhaust administrative remedies with the
Commission is clearly erroneous, and in direct conflict with the Grynberg decision, as well as the

Commission's definitive determination (Ex. 5) that it does not have jurisdiction over royalty



owners’ claims for breach of contract against natural gas producers based upon improper deduction
of post-production costs. (Discussed infra, pp. 14-17).

In addition, the Plaintiff should not be required to exhaust their administrative remedies
before the Commission because it is clear beyond a reasonable doubt that the Commission will not
resolve the Plaintiff’s royalty underpayment claims, based upon its prior determinations that it has
no jurisdiction to resolve contractual disputes regarding the improper deduction of post-production
costs in the calculation of royalties. (Discussed infra, pp. 18-20).

For these reasens, as further discussed below, Defendants’ motion to dismiss should be
denied.

STATEMENT OF THE RELEVANT FACTS

1. On January 24, 1994, Rifle Land Associates, Ltd., as Lessor, entered into an Oil
and Gas Lease and incorporated Exhibit A with Snyder Oil Company, as Lessee (“the 1994 Lease
Agreement”) (Ex. 1). The royalty provision of the 1994 Lease Agreement, at Paragraph 3, Section
2, obligates the Lessee:

[tlo pay lessor one-eighth (1/8) of the gross proceeds each year,
payable quarterly, for the gas from each well where gas is found,
while the same is being used off the premises, and if used in the
manufacture of gasoline a royalty of one-eighth (1/8), payable
monthly at the prevailing market rate for gas.

2. On the last page of Exhibit A attached to the 1994 Lease Agreement, it states that
“[a]nything to the contrary notwithstanding, Paragraph 3 of the printed form regarding the one-
eighth royalty paid shall be amended to read a 15.00% royalty in lieu of the one-eighth royalty.”
(Ex. 1, Ex. A)

3. Exhibit A to the 1994 Lease Agreement sets forth the tracts of land which are

subject to the 1994 Lease Agreement, which includes various tracts in Township 6 South, Range



92 West, 6th P.M. in Garfield County, and in Township 6 South, Range 93 West, 6th P.M. in
Garfield County. (Ex. I, Ex. A).

4, In a Quitclaim Deed executed on July 29, 1997 (Ex. 2), Plaintiff acquired Rifle
Land Associates, Inc.’s mineral interests in the lands described in Exhibit A to the 1994 Lease
Agreement. (Ex. 1).

5. In accordance with the July 29, 1997 conveyance from Rifle Land Associates, Inc.
to Plaintiff (Ex. 2), as of July 29, 1997, Plaintiff owned Rifle Land Associates, Inc.’s interests
under the 1994 Lease Agreement.

6. As of September 5, 2005, EnCana Oil and Gas (USA) (“EnCana™) owned the
Lessee’s interests under the 1994 Lease Agreement. (Ex. 3). On September 6, 2005, EnCana
conveyed to Antero “all right, title and interest” in certain oil and gas leases, which included its
Lessee’s interest in the 1994 Lease Agreement. (Ex. 3, p. [, and page 1 of Ex. A attached to Ex.
3).

7. Antero produced natural gas subject to the 1994 Lease Agreement at various times
after September 6, 2005 through December 2012, at which time 1t sold its rights, interests, and
obligations under the 1994 Lease Agreement to Ursa. (Complaint, § 16). Ursa thereafter began to
produce and sell natural gas from wells which are subject to the 1994 Lease Agreement
{Complaint, § 16).

8. In addition to Plaintiff’s interests as Lessor under the 1994 Lease Agreement, on
July 16, 2007, Antero assigned to Plaintiff “an overriding royalty interest (“ORI’) equal to 5% in
the lease described in Exhibit A™ attached to the Assignment of Overriding Royalty Interest (“the
5 Percent Overriding Royalty Agreement™). (Ex. 4). The lease described in Exhibit A to that the

5 Percent Overriding Royalty Agreement is the 1994 Lease Agreement. (Ex. A to Ex. 4).



9. The 5 Percent Overriding Royalty Agreement states, in pertinent part, that the “ORI
[Overriding Royalty Interest] shall be calculated and paid in the same manner as the landowner’s
royalty in each Lease on which the ORI burden is calculated and paid, and as part of that
calculation, the ORI shall bear the same costs and expenses that are borne by the landowner’s
royalty pursuant to the terms of each applicable Lease.” (Ex. 4, p.1}.

10. Both the 1994 Lease Agreement and the 5 Percent Overriding Royalty Agreement
are silent regarding the allocation of post-production costs in the calculation of royalties payable
to Plaintiff. (Exs. 1 and 4). Accordingly, under the applicable Colorado law, Antero and Ursa
have had an implied duty under both of these Agreements to pay royalties to Plaintiff based upon
prices received for marketable natural gas products at the location of the first commercial market
for such products. Rogers v. Westerman Farm, Co. 29 P.3d 887, 906 (Colo. 2001).

11.  Plaintiff alleges that the location of the first commercial market for the residue gas
which came from the wells at issue is at various interconnects to the long distance pipelines, where
Antero and Ursa have sold the residue gas to third party purchasers who purchased the residue gas
from them. (Complaint, 4 18). Thus, Plaintiff should have been paid royalties based on 20 percent
of the sale proceeds of the residue gas which came from the gas wells subject to the two royalty
agreements referenced above. (Ex. 1, 15 percent royalty; Ex. 4, 5 percent royalty).

12.  Plaintiff alleges that the location of the first commercial market for the natural gas
liquids which came from the gas wells at issue is at the location where such natural gas liquids
were fractionated mto inarketable natural gas liquid products, including propane, butane,
isobutane, natural gas and ethane, and then sold to third party purchasers of such natural gas liquid
products. (Complaint, § 19). Thus, Plaintiff should have been paid royalties based on twenty

percent of the proceeds received on the sale of the marketable natural gas liquid products which



came from the gas wells subject to the two royalty agreements referenced above. (Ex. 1, 15 percent
royalty; Ex. 4, 5 percent royalty).

13.  Plaintiff alleges that the Defendants have breached their royalty payment
obligations to Plaintiff under the 1994 Lease Agreement and the 5 Percent Overriding Royalty
Agreement by failing to pay Plaintiff based upon prices received for natural gas products sold at
the first commercial market for such products. (Complaint, § 21). Plaintiff further alleges that the
Defendants have breached their royalty payment obligations to Plaintiff under the 1994 Lease
Agreement and the 5 Percent Overriding Royalty Agreement by improperly charging Plaintiff for
various post-production costs necessary to place the natural gas produced from the wells at issue
into a marketable condition acceptable for the commercial market, and for the costs of transporting
the natural gas to the location of the first commercial market. (Id.).

14,  The Defendants deny that they are obligated to pay royalties to Plaintiff based upon
prices which they received on the sale of residue gas to third party purchasers, deny that they are
obligated to pay royalties to Plaintiff on prices received for marketable natural gas liquid products
sold to third party purchasers, and deny that they have improperly deducted post-production costs
in the calculation of royalties paid to the Plaintiff. (Complaint, Y 17-22; Antero Resources
Corporation’s (“Antero”) Answer to Plaintiff’s Complaint, §Y 17-22; Ursa Operating Company,
LLC’s (“Ursa”) Answer to Plaintiff’s First Amended Complaint, Iy 17-22).

15.  The Plaintiff did not attempt to seek relief with the Commission regarding its
royalty underpayment claims against the Defendants because the Commission has no jurisdiction
over the Plaintiff’s claims against the Defendants, and because attempting to have the Commission
resolve their claims would clearly be futile.

ARGUMENT



L The Grynberg Decision Is Directly on Point and Must Be Followed.

The Court of Appeals® decision in Grynberg, which the Defendants completely ignore, is
directly on point, and requires this Court to deny Defendants’ motion. In Grynberg, as in this case,
a dispute arose between the oil and gas operators and the royalty owners as to whether “[the
operators] were entitled under the terms of the lease to deduct certain post-production expenses in
computing the royalties due to [the royalty owners].” Grynberg, 7 P.3d at 1062. The royalty
owners filed an Application with the Commission pursuant to C.R.S. § 34-60-118.5, as it existed
prior to the 1998 amendments, to have the Commission determine the amount of royalties owed
to them by the Grynberg operators. (Ex. 5). The Commission, sua sponte, determined that it did
not have subject matter jurisdiction over the royalty owners’ post-production cost deduction claims
against the Grynberg operators. In making that determination, the Commission stated, in pertinent
part (Ex. 5, pp. 3-4):

28.  The Applicants filed the Application pursuant to § 34-60-
118.5, C.R.S., Payment of proceeds, seeking a Commission order

directing Grynberg to:
E
B. account to the Applicants for all Permissible
Deductions;
Hdkok

30.  The General Assembly adopted § 34-60-118.5, C.R.S. in
1989 amending the Oil and Gas Conservation Act to provide the
Commission with the authority to order Payors, as defined by
statute, to make timely payments of proceeds from oil and gas
operations to Payees, as defined by statute.

31.  Section 118.5 was enacted in response to “problems that
some individuals ha[d] in the past number of years receiving their
royalty payments on time in a regular manner.” Testimony by
Representative Jerkey on House Bill 1113 before the House
Agricultural Committee January 25, 1989 (hereinafter “Agricultural
Hearings”). The statute requires that Payors make proceeds
payments no later than six months after the end of the month in
which production is first sold. § 34-60-118.5 (2), C.R.S. The statute
is intended to prevent unscrupulous operators from delaying the



payment of proceeds and wrongfully withholding or using funds that
are attributable to a Payee’s interest. Testimony of Representative
Jerkey at Agricultural Hearings.

32. Section 118.5 defines Payee as any ‘“‘person or persons
legally entitled to payment from proceeds derived from the sale of
oil, gas or associated productions from a well in Colorado.” § 34-
60-118.5(1)(b), C.R.S. (emphasis supplied).

*k ok

34.  Section 118.5 further provides that the Commission has
exclusive jurisdiction to determine:

The date on which payment of proceeds is due a payee under
section (2) of this section;

The existence or nonexistence of an occurrence pursuant to
subsection (3) which would justifiably cause a delay in
payment; and

The amount of the proceeds plus interest, if any due a payee
by a payor. § 34-60-118.5 (5) (a)-(c), C.R.S.

35. In 1994, the Colorado Supreme Court decided Garman v.
Conoco Inc., 886 P.2d 652 (Colo. 1994) in response to a certified
question from the Federal District Court which asked when an
overriding royalty interest owner must bear its proportionate share
of post-production costs expended to process oil and gas if the
instrument creating the interest is silent on this issue. Garman, 886
P.2d at 653.

36. The Garman decision has resulted in a proliferation of
lawsuits brought by payees asking courts to review and determine
whether operators have been properly deducting post-production
costs. Similar suits have been filed with the Commission under
section 118.5 asking the Commission to determine whether
deductions are proper under lease agreements, operating agreements
or other private party contracts governing the legal rights between
operating and non-operating mineral interest owners.

37.  Historically, the Commission has interpreted its statutory
authority to include the regulation of oil and gas to protect against
resource waste, to protect correlative rights and to protect the public
health safety and welfare in oil and gas operations. § 34-60-102,
C.R.S. The Commission has not interpreted this authority to grant




the Commission authority to decide private party contractual
disputes. (emphasis added).

38. While the Commission recognizes that ensuring timely
payment of proceeds falls within its jurisdiction, that obligation is
limited to those instances when the Pavee is legally entitled to the
proceeds. When a dispute regarding the propriety of deductions
arises it requires interpretation of the contract(s) creating the
interest. This determination may also require the application of
principles relating to marketability set forth in Garman. Garman,
886 P.2d at 559. (emphasis added).

39.  The nature of this dispute first will first requiue a
determination of permissible deductions applicable to Applicants’
overriding royalty interests, involving an interpretation of the
instruments creating the interest(s).

40.  Because gection 118.5 is intended to ensure timely payment
of proceeds due to payees who are legally entitled to payment, and
does not create in the Comimission authority to adjudicate private
disputes related to the legality of specific deductions, the

Commission will not exercise jurisdiction over the Application.
(emphasis added).

After the Commission entered its Order dismissing the royalty owners’ Application for
lack of subject matter jurisdiction, the Grynberg operators sought judicial review of the
Commission’s Order that it had no subject matter jurisdiction over the royalty owners’ claims
against the Grynberg operators. Grynberg, 7 P.3d at 1062. The Denver District Court affirmed
the Commission’s Order. /d. The Grynberg operators appealed to the Court of Appeals, which
affirmed the Denver District Court’s judgment that the Commission did not have subject matter
jurisdiction over the royalty owners’ royalty underpayment claims against the Grynberg operators.
Id. at 1062-65. The Court of Appeals’ holding and rationale clearly confirm that the Commission

does not have subject matter jurisdiction over the Plaintiff’s royalty underpayment claims against

the Defendants in this case:

Section 34-60-118.5 does not create an entitlement to proceeds; it
presumes the existence of such an entitlement and imposes



deadlines for the payment to those legally entitled to receive
payment. The statute demonstrates the General Assembly's intent to
orant to the Commission jurisdiction only over actions for the timely
payment of proceeds and not over disputes with respect to the legal
entitlement to proceeds under the terms of a specific rovalty

agreement.

Moreover, the General Assembly clarified its intent to exclude
contractual disputes from the Commission's jurisdiction when it
amended § 34-60-118.5in 1998. See Colo. Sess. Laws 1998, ch. 186
at 636. The amended provisions now provide that the Comunission
shall have jurisdiction, but not exclusive jurisdiction, only “[a]bsent
a bona fide dispute over the interpretation of a contract for
payment,” § 34-60-118.5(5), C.R.S.1999...

ok e

Under this amendment, therefore, the Commission does not have
jurisdiction to interpret any rovalty agreement to determine the
propriety of disputed post-production deductions.

ook

The language of the amendment demonstrates the General
Assembly's intent merely to clarify any ambiguity that may have
existed in the former version of the statute. Indeed, the statute as
originally enacted and the amendment both provide evidence of the
General Assembly's intent to exclude the resolution of contractual

disputes from the jurisdiction of the Commission.

The parties' real dispute here is not with respect to the timeliness of
any payments under § 34-60-118.5. It relates, rather, to plaintiffs'
liability for payments that would have been made, but for plaintiffs'
deduction of certam post-production costs. Consequently, it is the
extent of defendants' legal entitlement to further payments under the
royalty agreement that is at issue. The Commission properly
concluded that § 34-60-118.5 gave it no jurisdiction over that

question.

1d. at 1063. (emphasis added).
In further explaining the legal basis for its decision, the Court of Appeals emphasized that
the Act (C.R.S. § 34-60-118.5) reserves the determination of contractual disputes between royalty

owners and producers for a district court:



Section 34-60-118.5 confers jurisdiction upon the Commission to
calculate the amount of proceeds due a payee and to enforce the
timely payment of those proceeds, but it leaves to the courts the
authority to decide contractual disputes, such as a determination of
a potential payee's legal entitlement to proceeds. These types of
disputes may involve not only contractual interpretation, but the
application of complex legal principles if, for example, a payor is
claiming the right to deduct post-production costs. See Garman v.
Conoco, Inc., 886 P.2d 652 (Colo.1994); Rogers v. Westerman Farm
Co., 986 P.2d 967 (Colo.App.1998). Thus, by reserving the
determination of contractual disputes for the courts, § 34-60-118.5
promotes the state's legitimate interest in ensuring the proper and
consistent resolution of complex legal questions.

Id. at 1064. (emphasis added).

Thus, in Grynberg, the Court of Appeals explicitly determined that: (1) under the Act, the
Commission does not have jurisdiction over disputes with respect to the legal entitlement to
proceeds under the terms of a specific royalty agreement. Id. at 1063; (2) under the 1998
amendment to the Act, which added the words “[a]bsent a bona fide dispute over the interpretation
of a contract for payment” to § 34-60-118.5 (5), the Commission does not have jurisdiction to
interpret any royalty agreement to determine the propriety of disputed post-production deductions.
Id.; (3) the Commission properly concluded that § 34-60-118.5 does not give the Commission
jurisdiction over disputes related to a royalty payee’s “legal entitlement to further payments” under
a royalty agreement. /d.; and (4) instead, § 34-60-118.5 leaves to the courts the authority to decide
contractual disputes involving a royalty owner’s “legal entitlement to proceeds.” Id. at 1064,
These determinations by the Court of Appeals are directly on point to the issue presented here, and
confirm that the Commission has no jurisdiction over the Plaintiff’s claims against the Defendants

for royalty underpayments based upon improper deduction of post-production costs.
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The Court of Appeals’ decision in Grynberg has never been overruled, modified, or
contradicted by any subsequent appellate court decision, and therefore constitutes binding
precedent which this Court must follow.

1. Subsequent Appellate Court Decisions Confirm the Holding in Grynberg.

The appellate court decisions which have been issued since Grynberg was decided in 1999
have consistently confirmed its holding. In a decision issued last year, in which Antero was a
party, Grant Brothers Ranch, LLC v. Antero Resources Piceance Corporation, No. 15CA2063,
2016 WL 7009138 (Colo. App. December 1, 2016), the Court of Appeals confirmed its holding in
Grynberg that the Commission lacks jurisdiction to resolve a contractual dispute over whether oil
and gas operators are entitled under a lease to deduct post-production expenses in computing
royalties due to royalty owners. The Court of Appeals specifically stated that in Grynberg it had
determined that the Commission “lacked jurisdiction to resolve a contractual dispute over whether
operators were entitled under a lease to deduct post-production expenses in computing royalties
due to [royalty] owners.” Id. at *5. The Court of Appeals also held, in accordance with the
Grynberg decision, that “the Act provides a remedy for claims for the payment of proceeds where
the parties have no contract addressing the issue,” id., in contrast to this case, where the parties do
have contracts addressing the issue.

Moreover, in another decision issued last year, Lindauer v. Williams Production RMT
Company, 381 P.3d 378 (Colo. App. 2016), the Court of Appeals stated, in accordance with
Grynberg, that the Act:

... prescribes the timing of when royalty payments must be made,
and the information that must be provided by the payor. It does not
address the propriety of deduction of expenses. See Grynberg v.
Colo. Oil & Gas Comm’n, 7 P.3d 1060, 1063 (Colo. App. 1999)

(section 34-60-118.5 does not create an entitlement to proceeds; it
presumes the existence of such an entitlement and imposes

11



deadlines for the payment to those legally entitled to receive
payment.)

Id. at 386 (emphasis added).

Finally, the Tenth Circuit Court of Appeals, in a 2000 decision issued after Grynberg was
decided, cited to Grynberg in holding that “a Colorado litigant alleging a breach of an oil and gas
royalty agreement...must assert his claim in a court of law...” Atlantic Richfield Co. v. Farm
Credit Bank of Wichita, 226 F.3d 1138, 1157 (10th Cir. 2000).

The decisions in Grant Brothers, Lindauer, and Atlantic Richfield confirm the holding in
Grynberg, and also confirm that the Defendants’ motion to dismiss is without merit.

III.  Three Recent Colorado Trial Court Decisions have Rejected the Same
Argument which the Defendants Make Here,

Three recent Colorado district court decisions have addressed the same argument which is
the subject of Defendants’ motion, including a decision by Judge James Boyd of this Court in a
pending class action royalty underpayment case against Defendant Ursa, in which the Plaintiff is
a member of the defined Class. In each of these three decisions, the district court denied the oil
and gas producer’s motion to dismiss the royalty owners’ post-production cost contract claims for
failure to exhaust administrative remedies with the Commission.

A, Sharon Salgado, et. al. v. URSA Operating Company, LLC, et.al.,
Case No. 15CV30057, Garfield County District Court.

In Salgado, Defendant Ursa filed the same 1notion to dismiss which it has filed in this case,
in a case involving the same post-production cost claims as this case. (Ex. 6). After full briefing,
Judge Boyd denied Ursa’s motion to dismiss, finding that: (1) the Act does not grant jurisdiction
to the Commission “with respect to the legal entitlement to proceeds under the terms of a specific
royalty agreement,” citing Grynberg, 7 P.3d at 1063; (2) to decide whether there is a bona fide

dispute on the interpretation of the written agreements, the Court must determine whether Ursa’s
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authority to make the challenged deductions is governed by principles of contract law or is
governed by the applicable statutes and regulations; (3) there are no regulations or statutory
provisions that directly govern the authority of an oil and gas producer to make deductions for
post-production costs. Instead, the issue is most properly decided under contract law; (4) under
the facts alleged in the complaint, there is a bona fide dispute over the interpretation of the royalty
and lease agreements; and (5) accordingly, the Commission does not have jurisdiction over the
subject matter of the plaintift’s complaint. (Ex. 7, pp. 1-2).

B. Retova Resources, et al. v. Bill Barrett Corporation, Case No. 2015CV34351,
Denver District Court.

In Retova v. Bill Barrett Corporation (“BBC"), the plaintiff alleged that the defendant
breached the applicable lease agreements by failing to pay royalties on the actual sales proceeds
received on the sale of marketable natural gas products, and by deducting post-production costs in
the calculation of royalties. (Ex. 8). The defendant filed the same motion to dismiss that Defendants
have filed in this case. (Ex. 9). Judge Michael Martinez of the Denver District Court denied
defendant BBC’s motion, finding that: (1) defendant’s argument that the plaintiff alleges nothing
showing that the defendant disagrees with plaintiff about what the lease means, and that unless
plaintiff shows that an interpretative dispute underlies its claim for relief, the Commission retains
jurisdiction, is without merit; (2) plaintiff alleges that the royalty agreements at issue do not
authorize the defendant to make deductions for post-production costs, and that defendant made
such deductions despite the fact that the royalty agreements do not expressly authorize such
deductions; (3) plaintiff has properly pled a bona fide dispute over the interpretation of the royalty
agreements at issue; and (4) the Commission therefore does not have jurisdiction over the subject
matter of the plaintiff’s claims against the defendant. (Ex. 10, pp. 3-4).

C. Retova Resources, LP, et al. v. Vanguard Permian LLC, et. al.,
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Case No. 2015CV34352, Denver District Court.

In a class action case involving the same disputed post-production costs as this case, the
Vanguard defendants filed the same motion to dismiss which is at issue here. (Ex. 11). Judge
Elizabeth Starrs of the Denver District Court, in a one line Order, denied the Vanguard defendants’
motionto dismiss. (Ex. 12). The defendants then moved for an Order certifying the Order denying
the defendants’ motion to dismiss for interlocutory appeal, which Judge Starrs granted. (Ex. 13).
The defendants then filed a petition for interlocutory appeal in the Court of Appeals, which they
were required to do pursuant to C.A.R. 4.2 and C.R.S. § 13-4-102.1. In that petition, the defendants
argued that Judge Starrs’ Order denying their motion to dismiss for failure to exhaust
administrative remedies before the Commission is an “unresolved question of law” that has not
been resolved by the Colorado Supreme Court, or determined in a published decision of the
Colorado Court of Appeals. (Ex. 14, pp. 5-13).

On June 2, 2016, the Court of Appeals, without asking for a response from plaintiff Retova
Resources, denied the Vanguard defendants’ petition for interlocutory appeal (Ex. 15), thus
rejecting the Vanguard defendants’ contention that the exhaustion of administrative remedies issue
is an “unresolved question of law.”

IV.  This Court’s Order in Miller Land and Cattle Co. v. Bill Barrett Corporation Granting
the Defendant’s Motion to Dismiss is Clearly Erroneous.

In Miller Land and Cattle Co. (“Miller”) v. Bill Barrett Corporation (“BBC”), Case No.
2016CV30102, Garfield County District Court, also involving the propriety of post-production
cost deductions, defendant BBC filed the same motion to dismiss which is at issue in this case.
(Ex. 16). This Court granted the motion to dismiss, finding that: (1) Miller’s claims against BBC
did not involve a “bona fide dispute over the interpretation of a contract for payment™ under C.R.S.

34-60-118.5(5) because, as a matter of law, under the “silent” lease at issue, BBC was not entitled
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to deduct post-production costs necessary to make the gas marketable (Ex. 17, pp. 11-15); and (2)
the only disputed issues between the parties were issues of fact. (/d.).

In its Order, this Court acknowledged the Grynberg decision, but stated it was
distinguishable “for two reasons.” (Ex. 17, p. 16). The first reason was that Grynberg was
postured procedurally as a review of the Commission’s decision to decline jurisdiction over the
parties’ dispute, and it was “unclear” whether there was a “bona fide issue of contract
interpretation” based upon an ambiguity in the underlying lease. (/d.). The second reason was
that Grynberg was decided before the Colorado Supreme Court decision in Rogers v. Westerman
Farm Co., 29 P.3d 887 (Colo. 2001} clarified the scope of the implied covenant in every oil and
gas lease, and that “[s]ince this Court and the [Commission] now have the Rogers opinion to supply
the missing terms in this lease, the Court does not find that the decision is controlling.” (/d.).

This Court’s ruling in Miller that Grynberg is not controlling is clearly erroneous, for
numerous reasons:

(1) In Grynberg, the Court of Appeals held that where the parties’ real dispute is not with
respect to the timelines of any payments under § 34-60-118.5... [but] rather, to [the gas producer’s]
liability for payments that would have been made, but for [the gas producer’s] deduction of certain
post-production costs,” that is a dispute related to “the extent of [the royalty owners’] legal
entitlement to further payments under the royalty agreement at issue,” and the Commission had no
jurisdiction over that dispute. 7 P.3d at 1063. The Miller Order directly contradicts this holding.

(2) In Grynberg, the Court of Appeals held that C.R.S. § 34-60-118.5 “leaves to the courts
the authority to decide contractual disputes, such as a potential payee’s legal entitiement to

proceeds. These types of disputes may involve not only contractual interpretation, but the
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application of complex legal principles if, for example, a payor is claiming the right to deduct post-
production costs.”™ 7 P.3d at 1064. The Miller Order directly contradicts this holding.

(3) In Giynberg, the Court of Appeals held that under the 1998 statutory amendment which
states that the Commission has jurisdiction to determine timely payment of proceeds only “absent
a bona fide dispute over the interpretation of a contract for payment,” the Commission “does not
have jurisdiction to iterpret any royalty agreement to determine the propriety of disputed post-
production deductions.” 7 P.3d at 1063. The Miller Order directly contradicts this holding, ruling
that the Commission does have jurisdiction to determine the propriety of post-production cost
deductions under a royalty agreement between royalty owners and producers. (Ex. 17, pp. 11-15).

(4) In Grynberg, the Court of Appeals held that “[s]ection 34-60-118.5 does not create an
entitlement to proceeds; it presumes the existence of such an entitlement and imposes deadlines

for the payment to those legal entitled to receive payment. The statute demonstrates the General

Assembly’s intent to grant to the Commission jurisdiction only over actions for the timely payment

of proceeds and not over disputes with respect to the legal entitlement to proceeds under the terms

of a specific royalty agreement.” 7 P.3d at 1063. (emphasis added). The Miller Order directly

contradicts this holding,

(5) The Miller Order’s finding that the holding in Grynberg likely would have been
different if the Court of Appeals had the benefit of considering the Supreme Court of Colorado’s
2001 decision in Rogers v. Westerman Farm Co., 29 P.3d 887 (Colo. 2001) is contradicted by the
express holdings in the Grynberg decision, as referenced above, and is not supported by any
statement in the Grynberg decision. Moreover, the Court of Appeals was well aware of the
Supreme Court’s determination in Garman v. Conoco, Inc., 886 P.2d 652, 659 (Colo. 1994), that

“the implied covenant to market obligates the lessee to incur those post-production costs necessary
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to place gas in a condition acceptable for market.” The Court of Appeals in Grynberg specifically
cited to the Garman opinion in its decision. 7 P.3d at 1064.

(6) This Court’s speculation in Miller (Ex. 17, p. 16) that it was unclear in Grynberg
whether there was an ambiguity in the royalty agreement at issue is unfounded. The royalty
agreement at issue in Grynberg was an overriding royalty agreement which, like the lease
agreement at issue in Miller, is “silent” regarding the allocation of post-production costs. (Ex. 18).

(7) The Miller Order also ignores the holding in Grynberg that portions of § 34-60-118.5
are ambiguous, and therefore a court should defer to the Commission’s interpretation of that
statutory provision, provided it is reasonable. 7P.3d at 1063. As discussed above, the Commission
interpreted § 34-60-118.5 as not conferring jurisdiction to the Commission “to adjudicate private
disputes relating to the legality of specific deductions...” (Ex. 5, ] 40), and the Court of Appeals
affirmed the Commission’s interpretation to be not only “reasonable,” but also the “proper™
interpretation. fd. at 1063.

The above-referenced holdings in Grynberg unequivocally confirm that Grynberg is
directly on point with respect to the issue raised in the Defendants’ motion to dismiss, and must
be followed. This Court’s decision in Miller to disregard Grynberg was erroneous as a inatter of
law, and flatly contradicts the black letter determinations of law set forth in the Grynberg decision.

V. The Dismissal Order in Jolley v. Bill Barrett Corporation is also in Conflict with
the Grynberg Decision and the Commission’s Order in Grynberg.

In Richard and Mary Jolley Family, LLLP v. Bill Barrett Corporation, Case No. 14-
CV30330 (Garfield County District Court), the defendant also filed a motion to dismiss the
plaintiff royalty owner’s royalty underpayment claims based upon failure to exhaust administrative
remedies (Ex. 19), which this Court granted (“the Jolley Order”). (Ex. 20). The Jolley Order is

erroneous because, inter alia: (1) it directly contradicts the Court of Appeals’ holding in Grynberg

17



that the Commission does not have jurisdiction to determine “ the extent of the [royalty owners']
legal entitlement to further payments™ under any royalty agreement. 7 P.3d at 1063; (2} it directly
contradicts the holding in Grynberg that the Commission “does not have jurisdiction to interpret
any royalty agreement to determine the propriety of disputed post-production deductions...” Id.;
and (3) it directly contradicts the holding in Grynberg that C.R.S. § 34-60-118.5 “leaves to the
courts the authority to decide contractual disputes,” including disputes where “a payor is claiming
the right to deduct post-production costs.” Id. at 1064.

Significantly, after the Jolley Order dismissed the plaintiff’s complaint without prejudice,
the Jolley plaintiff re-filed a new complaint against the defendant, and the case was thereafter
settled without the defendant re-filing its motion to dismiss for lack of subject matter jurisdiction.
(Ex. 21, p. 6).

VI. The Defendants* Motion to Dismiss Must be Denied Because it would be Futile
for the Plaintiff to Exhaust Administrative Remedies with the Commission.

An additional reason why the Defendants’ motion to dismiss must be denied is that it would
clearly be futile to require Plaintiff to exhaust its administrative remedies with the Commission.
Under Colorado law, there is no requirement for a party to exhaust administrative remedies if it
“is clear beyond a reasonable doubt” that further administrative review by an agency would be
futile because the agency will not provide the relief requested. Stare v. Golden's Concrete Co.,
962 P.2d 919, 923 (Colo. 1998).

As discussed above (supra, pp. 6-8), in Grynberg the Commission definitively ruled that it
does not have subject matter jurisdiction over any contractual dispute relating to the propriety of a
gas producer deducting post-production costs in its calculation of royalties paid to a royalty owner.
(Ex. 5, 9 28-43). The Commission cited to Garman v. Conoco, Inc., 886 P. 2d 652 (Colo. 1994)

(Ex. S, § 35), and to the fact that, after Garman was decided in 1994, numerous suits were “filed
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with the Commission under Section 118.5 asking the Commission to determine whether
deductions are proper under lease agreements, operating agreements or other private party
contracts governing the legal rights between operating and non-operating mineral interest owners.”
(Ex. 5,9 36). The Commission then shut the door on all such claims, finding: (1) the *Commission
has not interpreted {its statutory] authority to grant the Commission authority to decide private
party contractual disputes.” (Ex. 5, § 37); (2) “[w]hile the Commission recognizes that ensuring
timely payment of proceeds falls within its jurisdiction, that obligation is limited to those instances
when the Payee is legally entitled to the proceeds. When a dispute regarding the propriety of
deductions arises it requires interpretation of the contract(s) creating the interest. This
determination may also require the application of principles relating to marketability set forth in

Garman. Garman, 886 P.2d at 559." (Ex, 5,  38).; (3) “The nature of this dispute first will first

require a determination of permissible deductions applicable to Applicants’ overriding royalty
interests, involving an interpretation of the instruments creating the interest(s).” (Ex. 5, § 39); and
(4) “Because section 118.5 is intended to ensure timely payment of proceeds due to payees who
are legally entitled to payment, and does not create in the Commission authority to adjudicate
private disputes related to the legality of specific deductions, the Commission will not exercise
jurisdiction over the Application.” (Ex. 5, ¥ 40).

In the twenty years which have elapsed since the Commission entered its Order in
November 1997 determining that it had no jurisdiction to resolve the Grynberg post-production
cost contract dispute, the Commission has never issued an Order contradicting its jurisdictional
determination in Grynberg, and has never accepted jurisdiction to adjudicate a post-production

cost deduction contract dispute between a royalty owner and a gas producer. (Ex. 22, Beaver Aff,,
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19 3-5). It is therefore beyond any reasonable doubt that it would be futile to require Plaintiff to
attemipt to exhaust its remedies with the Commission.

VII. The Language of the Act does not Provide the Commission Jurisdiction to Address
Royalty Underpayment Disputes.

The Defendants engage in a long discussion of various provisions under the Act and the
Act’s regulations to support their contention that the Act provides the Commission with
jurisdiction to resolve Plaintiff’s royalty underpayment claims. (Defs.” Motion, pp. 7-9, 11-13).
None of the Act’s provisions or regulations, however, gives the Comimission jurisdiction over a
royalty owners’ claim for royalty underpayments based on a gas producer’s breach of a lease
agreement.

The powers of the Comunission set forth in C.R.S. § 34-60-105(1), and in the Commission
Practice and Procedures, 2 CCR 404-1 ef seq., do not confer Commission jurisdiction over royalty
underpayment claims based on a gas producer’s underpayment of royalties owed under a lease
agreement. C.R.S. § 34-60-102(1)(a)(I1I) addresses owners’ rights in a common source or pooling
of oil and gas production. C.R.S. § 34-60-106{11)(b)(I[) and Commission Rule 329 provide the
Commission with the authority to promulgate rules regarding the standards for measuring gas
production. C.R.S. § 34-60-121 subjects a producer to penalties for making a false entry or
statement in a report. And C.R.S. § 34-60-118.5(2.3) and (2.5) set forth disclosure requirements
in royalty statements and the royalty owners’ right to receive an explanation regarding deductions
reflected in such royalty statements. None of these statutory provisions or regulations provide the
Commission with subject matter jurisdiction over a claim that a producer breached its royalty
payment obligations under a lease agreement or overriding royalty agreement.

Moreover, Defendants incorrectly assert that under C.R.S. § 118.5(7) “[sJubmission of

Form 37 to the [oil and gas producer] is a prerequisite to filing a petition with [the Commission].”
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(Defs.” Motion. p. 13). The plain language of section 118.5(7) confirms that the prerequisite
imposed under that section is limited to a royalty owner who “seek([s] relief under this section for
the failure of the payer to make timely payment,” and makes no reference to a royalty owner who
seeks to recover royalty underpayments, as the Plaintiff does here.

Clearly, none of the statutory provisions referenced above confer jurisdiction upon the
Commission to resolve claims for royalty underpayments under an overriding royalty agreement
based upon the improper deduction of post-production costs. Both the Commission and the Court
of Appeals have definitively ruled that the Commission does not have subject matter jurisdiction
over such claims under C.R.S. § 34-60-118.5(5). (Ex. 5, pp. 3-4; Grynberg, 7 P.3d at 1062-65).
VIII. Over the Last Twenty Years, Numerous Other Colorado Post-Production Cost

Lawsuits Have Been Adjudicated in State and Federal Courts With No Challenge To

The Trial Court’s Subject Matter Jurisdiction.

Since Garman v. Conoco, 886 P.2d 652 (Colo. 1994) was decided in 1994, royalty owners
have filed numerous lawsuits in Colorado state and federal courts against natural gas producers
which have breached their contractual obligations to royalty owners by improperly deducting post
production costs in the calculation of royalties. A non-exhaustive list of these lawsuits is as

follows:

1. Parry v. Amoco Production Co., Case No. 94 CV 111 (La Plata County
District Court),

2, Rogers v. Westerman Farm Co., Case No. 95CV5 (Yuma County District
Court);

3. Kerr-McGee Rocky Mountain Corporation v. Abbett, et al.,, Case No.
01CV5922 (Denver District Court);

4. Mountains West Exploration, Inc. v. Evergreen Resources, Case No.
02CVE854 (Denver District Court);

5. Clough v. Williams Production RMT Company, Case No. 02CV32 (Garfield
County District Court);
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6. Holman v. Patina Oil and Gas Corporation, Case No. 03 CV 9 (Weld
County District Court);

7. Patrerson, et al. v. BP America Production Co., Case. No. 03CV9926
(Denver District Court);

8. Burkett et al. Huber, et al., Case No. 04 CV 255 (La Plata County District
Court);

9. Boulter v. Kerr-McGee Rocky Mountain Corporation, Case No. 04CV7739
(Denver District Coutt);

10.  Savagev. Williams Production RMT Company, Case No. 04CV99 (Garfield
County District Court);

1. Miller v. EnCana Oil and Gas (USA) Inc., Case No. 05 CV 2753 (Denver
District Court);

12. Ace Royalties, LLC, et al. v. Noble Energy, Inc., Case No. 05CV5633
(Denver District Court);

13.  Davis, et al. v. Patina Oil and Gas Corporation, Case No. 06CV3377
(Denver District Court);

14. Lindauer, et al. v. Williams Production RMT Company, Case No. 06CV317
(Garfield County District Court);

15, Anderson v. Merit Energy Company, Case No. 07-cv-00916-LTB-BNB
(consolidated with 07-cv-01025-LTB-BNB) (U.S. District Court for the District of
Colorado);

16.  Amsbaugh, et al. v. Petroleum Development Corporation, Case No. 07-cv-
1362-JLK-CBS (U.S. District Court for the District of Colorado);

17.  Amsbaugh, et al. v. Exco Resources, Inc., Case No. 09CV2601 (Denver
District Court);

18.  Dines, et al v. Berry Petroleum Company, LLC, Case No. 2012CV7762
(Denver District Court); and

19.  Phelps Oil and Gas, LLC v. Marathon Oil Co., Case No. 2015CV30183,
(Garfield County District Court).
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In each of the above-referenced cases, the royalty owners’ breach of contract claims have
been fully adjudicated without the defendant oil and gas producer challenging the trial court’s
subject matter jurisdiction based upon the royalty owners” failure to exhaust their administrative

remedies with the Commission.

CONCLUSION

The Defendants’ motion to dismiss the Plaintiff’s Complaint should be denied.

DATED: May 3, 2017 /s/ Stacy A. Burrows
Stacy A. Burrows, Co. Bar No. 49199
George A. Barton, Mo. Bar No. 26249
Law Oftices of George A. Barton, P.C.
7227 Metcalf Ave. Suite 301
Overland Park, KS 66204
(816) 300-6250
Fax: (816) 300-6259

Michael Sawyer, Co. Bar No. 32313
Karp, Neu, and Hanlon, P.C.

P.O. Drawer 2030

Glenwood Springs, CO 81602
(970) 945-2261

Fax: (970) 945-7336

Email: mjs@mountainlawfirm.com

ATTORNEYS FOR PLAINTIFF

*Electronically filed via [CCES. Submitted by Plaintiff’s counsel who represents that a duly
signed physical copy and/or original is on file at the firm.
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Grynberg v. Colorade Oil and Gas Conservation Com n, 7P, 3d 1060 (1999)

145 Oil & Gas Rep. 249, 1999 CJ C.AR. 6797

7 P.3d 1060
Colorado Court of Appeals,
Div. I1.

Jack J. GRYNBERG, individually and d/b/a Jack
Grynberg and Associates; Grynberg Petroleum
Company; and Celeste C. Grynberg, an individual,
Plaintiffs—Appellants,

V.

COLORADO OIL AND GAS CONSERVATION
COMMISSION; Marilyn B, Bateman, {/k/a M.B.
Tate; and R.K. Cramer, a/k/a Richard K. Cramer,
Defendants—Appellees.

No.98CA1928.
|
Dec. 23, 19949.

Certiorari Denied Aug. 21, 2000.*

Operators of an interest in oil and gas property sought
judicial review of order of the Oil and Gas Conservation
Commission declining to assert jurisdiction over dispute
between operators and royalty owners as to whether
operators were entitled under lease to deduct
post-production expenses in computing royalties due to
owners. The District Court, City and County of Denver,
Frank Martinez, J., affirmed. Operators appealed, The
Court of Appeals, Criswell, ., held that: (1) Commission
lacked jurisdiction to resolve the contractual dispute
between operators and royalty owners, and (2} statute
which left to courls the authority to decide contractual
disputes did not violate equal protection guarantees.

Affirmed.

West Headnotes (11)

I Mines and Minerals
~=Powers and Proceedings of Commissions and
Officers in General

Oil and Gas Conservation Commission lacked
jurisdiction to resolve contractual dispute
between operators and royalty owners of an
interest in oil and gas property, concerning

(31

141

whether operators were enlitled under lease to
deduct post-production expenses in computing
royalties due to owners, West's C.R.S.A. §
34-60-118.5.

1 Cases that cite this headnote

Administrative Law and Procedure
“=Permissible or reasonable construction

The interpretation piaced upon a statute by the
agency vested with authority to administer or to
enforce that statute is entitled to deference,
provided the interpretation adopted is a
reasonable one.

1 Cases that cite this headnote

Mines and Minerals
=Powers and Proceedings of Commissions and
Officers in General

Oit and Gas Conservation Commission has
jurisdiction only over actions for the timely
payment of proceeds derived from the sale of
oil, gas or associated products and not over
disputes with respect to the legal entitlement to
proceeds under the terms of a specific royalty
agreement. West’s CR.S A, § 34-60-11R.5.

3 Cases that cite this headnote

Statutes
=Presumptions

If the General Assembly amends a statute, an
intent {o change the law is generally presumed;
that presumption may be rebutted by a showing
that the General Assembly amended the statute

WESTLAW
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16]

simply to clarify an ambiguity,

2 Cases that cite this headnote

Statutes

Legislative History

Statutes

«Relationship to statute amended; clarification
or change of meaning

Statutes

-=Legislative history

Whether a statutory amendment was intended as
a change of the law or as a clarification is a
question of statutory interpretation subject to
judicial  determination; in  making that
determination, the Court of Appeals may refer to
the language of the statute and to the legislative
history of the amendment.

2 Cases that cite this headnote

Constitutional Law

<=Mining and excavation; oil and gas

Mines and Minerals

==Powers and Proceedings of Commissions and
Officers in General

Classification created by the statute conferring
jurisdiction upon Oil and Gas Conservation
Commission to calculate amount of proceeds
derived from the sale of oil, gas or associated
products and to enforce timely payment of those
proceeds to payee, but leaving to courts ihe
authority to decide contractual disputes, was
rationally related to {egitimate state purpose and,
thus, did not violate equal protection guarantees.
U.S.C.A. Const. Amend. 14; West’s CRS.A. §
34-60-118.5.

Cases that cite this headnote

17l

(81

19l

Constitutional Law
~=Differing levels set forth or compared

In an equal protection analysis, the level of
Jjudicial scrutiny varies according to the type of
classification invelved and the nature of the
right affected; if a classification does not
infringe on a fundamental right and is not based
on either a suspect classification or a
classification requiring intermediate scrutiny,
the rational basis standard of review is used.
U.S.C.A. Const.Amend. 14,

Cases that cite this headnote

Constitutional Law
= Statutes and other written regulations and
rules

Under the rational basis standard of review for
equal protection challenges, the person
challenging a statute must show that the
classification arbitrarily singles out a group of
persons for disparate treatment in comparisen to
other persons who are similarly situated.
U.S.C.A. Const. Amend. 14.

Cases that cite this headnote

Constitutional Law
~=Statutes and other written regulations and
rules

Under the rational basis standard of review for
equal protection challenges, a statute is
presumed to be constitutional, and the party
challenging its validity bears the burden of
conviacing the court beyond a reasonable doubt
that the classification does not bear a rational
relationship to a legitimate legislative purpose;
if any conceivable set of facts would lead to the
conclusion that a classification serves a
legitimate purpose, a court must assume the

WESTLAW  © 2017 Thomson Reutars. Mo claim to original U.S. Gavernment Works. 2
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existence of those facts. U.S.C.A. Const. Amend.
14.

Cases that cite this headnote

(o Constitutional Law

~=Mining and excavation; oil and gas

Mines and Minerals

=Powers and Proceedings of Commissions and
Officers in Generat

Statute conferring jurisdiction upon Qil and Gas
Conservation Commission to calculate amount
of proceeds derived from the sale of oil, gas or
associated products and to enforce timely
payment of those proceeds to payee, but leaving
to courts the authority to decide contractual
disputes, was not unconstitutionally vague.
West’s CR.5.A. § 34-60-118.5.

1 Cases that cite this headnote

[ Constitutional Law
»=Mining and excavation; oil and gas
Miues and Minerals
Z~Powers and Proceedings of Commisstons and
Officers in General

Statute conferring jurisdiction upon Oil and Gas
Conservation Commission to calculate amount
of proceeds derived from the sale of oil, gas or
associated products and to enforce timely
payment of those proceeds to payee, but leaving
to courts the authority to decide contractual
disputes, did not violate any puarantee of equal
protection by subjecting the two types of actions
distinguished under the statute to a different
statute of limitations or by requiring each action
to be brought in particular forum. U.S.C.A.
Const.Amend. 14; West’s CRSA  §
34-60-118.5.

2 Cases that cite this headnote

Attorneys and Law Firms

*1062 Phillip D. Barber, P.C., Phillip D. Barber, Denver,
Colorado; Dufford & Brown, P.C., Lisa A. Lee, Denver,
Colorado, for Plaintiffs—Appellants.

Opinion

Opinjon by Judge CRISWELL.

In this action to review a decision of the Colorado Qil and
Gas Commission (Commission), plaintiffs, Jack .
Grynberg, individually and d/b/a Jack Grynberg and
Associates, Celeste C. Grynberg, and Grynberg Petroleum
Company, seek reversal of the district court judgment that
affirmed the Commission’s conclusion that the
Commission lacked jurisdiction to interpret the terms of
an oil and gas lease between piaintiffs and defendants,
Marilyn B. Bateman and Richard K. Cramer. We affirm.

Plaintiffs are the operators and defendants are the royalty
owners of 2n interest in an oil and gas property. A dispute
arose between them with respect to whether plaintiffs
were entitled under the terms of the lease to deduct certain
post-production expenses in computing the royalties due
to defendants.

Defendants initially commenced an action at law to
recover royalties from plaintifts. Later, however, they
filed an application with the Commission pursuant to §
34-60-118.5, as it existed prior to recent amendinents,
see Colo. Sess. Laws 1998, ch. 186 at 636, to have the
Commission determine the amount of royalties owed by
plaintiffs, and the district court stayed its proceedings,
pending final action by the Commission.

The Commission, however, concluded that, while the
pertinent statute authorized it to ensure timely payments
to those legally entitled to such payments, it lacked
Jjurisdiction to adjudicate private disputes related to the
legality of specific deduetions, which disputes would
require “an interpretation of the instruments creating the
[royalty] interests” Hence, it dismissed defendants’
application without prejudice to defendanis’ right to
re-apply for relief from it once the dispute over the
propriety of such deductions had been resolved either by

WESTLAYW  © 2017 Thomson Reuters. Na claim o original U.S. Government Warks. 3
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the stipulation of the parties or by decision of a court of
competent jurisdiction.

Plaintiffs sought judicial review of this order, asserting
that the Commission erred in declining to assert
jurisdiction over this dispute. The district court affirmed
the Commission’s action, and plaintiffs now appeal from
that judgment,

L

Il Plaintiffs contend that § 34-60-118.5(5) granted to the
Commission exclusive jurisdiction to resolve their dispute
with defendants and that the district court erred by
conciuding otherwise. We disagree.

Section 34-60-118.5(2), C.R.S.1999, requires that
payments of proceeds derived from the sale of oil, gas, or
associated products be made in a timely fashion. Section
34-60-118.5(5), then, provided that the Commission
“shall have exclusive jurisdiction” to determine the
following:

(a) The date on which payment of proceeds is due a
payee under subsection (2) of this section;

{b} The existence or nonexistence of an occurrence
pursuant to subsection {(3) of this section which
would justifiably cause a delay in payment; and

{c} The amouni of the proceeds plus interest, if any,
due a payee by a payor.

Section 34-60-118.5 imposed an obligation on the part of
“payors” to make timely payments of proceeds to
“payees,” and it granted the Commission exclusive
jurisdiction to enforce compliance with that requirement,
A “payee,” as that term is used in § 34-60-118.5, is “any
person or persons legally entitled to payment from
proceeds derived from the sale of oil, gas, or associated
products from a well in Colorado...” Section
34-60—118.5(1)(a), C.R.5.1999 (emphasis added).

Hence, while this statute makes clear that the Commission
can order a payment be made only to one who is “legally
entitled” to that payment, it does not make clear which
tribunal, either the court or the Commission, *1063
determines whether there is legal entitlement to payment
in any specific instance. To this extent, therefore, the

statute may be said to be ambiguous,

I Under such circumstances, the interpretation placed
upon a statute by the agency vested with authority to
administer or to enforce that statute is entitled to
deference, provided the interpretation adopted is a
reasonable one. See Industrial Claim Appeals Office v.
Orth, 965 P.2d 1246 (Col0.1998).

Here, not only was the Commission’s interpretation of the
statute reasonable; we conclude that it was the proper
interpretation,

1 Section 34-60-118.5 does not create an entitlement to
proceeds; it presumes the existence of such an entitlement
and imposes deadlines for the payment to those legally
entitled to receive payment. The statute demonstrates the
General Assembly’s intent to grant to the Commission
jurisdiction only over actions for the timely payment of
proceeds and not cver dispules with respect to the legal
entitlement to proceeds under the terms of a specific
royalty agreement.

Moreover, the General Assembly clarified its intent to
exclude contractual disputes from the Comumission’s
jurisdiction when it amended § 34-60-118.5 in 1998. See
Colo. Sess. Laws 1998, ch. 186 at 636. The amended
provisions now provide that the Commission shall have
Jurisdiction, but not exclusive jurisdiction, only *“[a]bsent
a bona fide dispute over the interpretation of a contract for
payment,” § 34-60-118.5(5), C.R.5.1999, and that:

Before hearing the merits of any
proceeding regarding payment of
proceeds pursuant to this sectiom,
the oil and gas conservation
commission shall determine
whether a bona fide dispute exists
regarding the interpretation of a
contract defining the rights and
obligations of the payor and payee.
If the commission finds that such a
dispute exists, the commission shall
decline jurisdiction over the dispute
and the pariies may seek resolution
of the matter in district court.

Section 34-60-118.5(5.5), C.R.5.1999,

Under this amendment, therefore, the Commission does
not have jurisdiction to interpret any royalty agreement to
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determine the propriety of disputed post-production
deductions.

Mt ISUIF the Generally Assembly amends a statute, an
intent to change the law is generally presumed. That
presumpiion may be rebutted by a showing that the
General Assembly amended the statute simply to clarify
an ambiguity. Whether an amendment was intended as a
change or as a clarification is a question of statutory
interpretation subject to judicial determination. In making
that determination, we may refer to the language of the
statute and to the legislative history of the amendment.
United Guaranty Resideniial Insurance Co. v. Dimmick,
916 P.2d 638 (Colo.App.1996) (court may consider
legislative history, prior enactments of the statute, and
subsequent amendmnents to determine legislative intent);
see Soutlhwest Capital Investments, Inc. v. Pioneer
General Insurance Co., 924 P.2d 1205 (Colo.App.1996)
{presumption that General Assembly intends to change
law by amending statute not applicable if amendment was
meant to clarify ambiguity).

The language of the amendment demonstrates the General
Assembly’s inteni merely to clarify any ambiguity that
may have existed in the former version of the statute.
Indeed, the statute as originally enacted and the
amendment both provide evidence of the General
Assembly’s intent to exclude the resolution of centractual
disputes from the jurisdiction of the Commission.

The parties’ real dispute here is not with respect to the
timeliness of any payments under § 34-60-118.5. It
relates, rather, to plaintiffs’ liability for payments that
would have been made, but for plaintiffs’ deduction of
certain post-production costs. Consequently, it is the
extent of defendants’ legal ecatitlement to further
payments under the royalty agreement that is at issue. The
Commission properly concluded that § 34-60-118.5 gave
it no jurisdiction over that question.

Similarly, the district court properly affirmed the
Commission’s determination of the extent of its authority.

*1064 1I.

161 Plaintiffs further comtend that, if § 34-60-118.5 is
interpreted in this manoer, it violates the constitutional
provisions guaranteeing equal protection of the laws,
because it will improperly distinguish between those

WWESTLAYY
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payors who assert their right to take deductions prior to
calculating royalties owed to payees and other payors who
do not assert that right, even though the two classes of
payors are similarly situated. We are not persuaded,

' Tn an equal protection analysis, the level of judicial
scrutiny varies according to the type of classification
involved and the nature of the right affected. If a
classification does not infringe on a fundamental right and
is not based on either a suspect classification or a
classification requiring intermediate scrutiny, the rational
basis standard of review is used. Culver v. dce Electric,
971 P.2d 641 {Colo.1999).

8111 Under this rational basis standard, the person
challenging a statute must show that the classification
arbitrarily singles cut a group of persons for disparate
treatment in comparison to other persons who are
similarly situated. In such a review, & statute is presurned
Lo be constitutional, and the party chellenging its validity
bears the burden of convincing the court beyond a
reasonable doubt that the classification does not bear a
rational relationship to a legitimate legislative purpose. If
any conceivable set of facts would lead to the conclusion
that a classification serves a legitimate purpose, a court
must assume the existence of those facts. Chrisiie v.
Coors Transportation Co., 933 P.2d 1330 (Colo.1997);
Colorade  Society of Community & Institiional
Fsychologists, Inc, v. Lamm, 741 P.2d 707 (Colo.1987)
(statute relating to economic or social subjects will be
struck down only if no reasonably conceivable set of facts
could establish a rationzl relationship between the act and
a legitimate end of government).

Here, the rational basis standard of review is appropriate
because § 34-60-118.5 does not infringe upon a
fundamental right, does not involve a suspect class, and
does not draw a distinction that would require an
intermediate level of scrutiny.

As a threshold matter, we disagree with plainiffs’
characterization of the distinction drawn by the statute.
Section 34-60-118.5 distinguishes between broader
classes than ihose described hy plaintiffs. The statute does
not simply classify payors based on whether or not they
assert the right to deduct post-production costs. Rather, il
distinguishes between parties based on the existence or
non-existence of a dispute over the rights arising under a
contract. Thus, while the statute may distinguish between
the two classes of payors described by plaintiffs, those
two classes comprise only subcategories of larger groups
classn‘ied by the statute.
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Moreover, although we will assume that payors in the two
groups are similarly situated, we conclude that there is a
rational relationship between the statutory classification
and a legitimate state purpose.

Section 34-60-118.5 confers jurisdiction upon the
Commission to calculate the amount of proceeds due a
payee and to enforce the timely payment of those
proceeds, but it leaves to the courts the authority to decide
contractual disputes, such as a determination of a
potential payee’s legal entitlement to proceeds. These
types of disputes may involve not only contractual
Interpretation, but the application of complex legal
principles if, for example, a payor is claiming the right to
deduct post-production costs. See Garman v. Conoco,
Inc., 886 P.2d 652 (Colo.1994); Rogers v. Westerman
Farni Co., 986 P.2d 967 (Colo.App.1998). Thus, by
reserving the determination of contractual disputes for the
courts, § 34-60-118.5 promotes the state’s legitimate
interest in ensuring the proper and consistent resolution of
complex legal questions.

We conclude, therefore, that the classification made by §
34-60-118.5 is raticnally related to a legitimate state

purpose, and it does not violate any equal protection
guarantees.

[IL

Footnotes

* Justice KOURLIS does not participate.

(O Finally, there is no merit in plaintiffs® contentions
that the statute is unconstitutionally *1065 vague,
impermissibly subjecis different classes of payors to
different statutes of limitations, and denies certain classes
of payors access to particular foruns.

Contrary to plaintiffs’ assertion, the statute does not
create a vague classification based on the class of payor
involved. Rather, the statute clearly distinguishes between
two different classes of disputes, one of which involves
actions under § 34-60-118.5 for the tirmely payment of
proceeds and the other concerning disputes over the
parties’ rights under a royalty contract. The fact that each
of these types of actions may be subject to a different
statute of limitations and must be brought in a particular
forum does not violate any guarantee of equal protection.

The judgment of the district court is affirmed.

Judge RULAND and Judge ROTHENBERG concur,

All Citations

7 P.3d 1060, 145 Oil & Gas Rep. 249, 1999 CJ C.AR.
6797
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BEFORE THE OIL AND GAS CONSERVATION COMMISSION
OF THE STATE OF COLORADO

IN THE MATTER TO GOVERN OPERATIONS IN THE ) CAUSE NO. 1
BLUE GRAVEL FIELD, MOFFAT COUNTY, COLORADO ) ORDER NOG. 1-73

REPORT QF THE COMMISSION

This cause came ¢n for hearing before the Commission at 8:30 a.m. cn October 21, 1997, in Suite 801, the
Chancery Building, 1120 Lincoln Street, Denver, Colorade, pursuant to an application filed in accordance with §34-60-118.5,
C.R.S. by Marlyn B. Bateman and R.K. Cramer, (collectively the "Applicants”). The Applicants have requested that the
Commission issue an order determining and awarding proceeds, interest and atiormey's fees attibutable to oveniding royaity
interests Applicants own in various wells located in Blue Gravel Feld, Moffat County, Colorado. The Application states that
Jack J. Grynberg, Jack Giynberg & Associates, Grynberg Petroleumy Company and Celeste C. Grynberg have failed to timely
and properly pay the proceeds attributable to the Applicanis’ overiding royalty interests. Specifically, the Applicants seek a fuli
accounting of all proceeds and permissible deductions attributable to the overriding royalty interests and full payment of all
proceeds and interest thereon.

FINDINGS
The Commission finds as follows:

1. That Marilyn B. Bateman and R.K. Cramer, as applicants herein, are interested parties in the subject matter
of the above-referenced hearing.

2. That Jack J. Grynberg (“Grynberg”), as protestant herein, is an interested party in the subject matter of the
ahove-referenced hearing.

3. OnNovember 25, 1896, Marilyn B. Bateman and R.K. Cramer, through coursel, filed an application with the
Commission pursuant to §34-60-118.5, C.R.S., {the "Application”), seeking an order to determine the proceads, interest and
attomey's fees due the Applicanis from production attributable to Applicants’ aveniding royalty interests in certain wells located
in the Blue Gravel Held, Moffat County, Colorado described on Exhibit “A" attached hereto and made a part hereof {the “Blue
Gravel Welis™).

4. The Applicants claimed that Jack J. Grynberg, Jack Grynberg & Assaciates, Grynberg Petroleurn Company
and Celeste C. Grynberg have failed to timely and properly tender proceeds attributed to Applicants’ ovemding royalty interest in
the Blue Gravel Wells. Specificaily, the Applicants requested that the Grynbergs provide a full accounting of all proceeds and
permissible deductions attributable to the ovemiding royalty interests and payment of proceeds and interest,

5. OnDecember 31, 1996, Grynberg filed with the Commission a protest and intervention to the Application.

6. On January 3, 1897, the Applicants submilted a written request to continue the Application on a month-to-
menth basis while Appiicants gathered data. The Secretary declined cortinuing the matter month-to-month, and instead granted
the Applicants’ request for continuance to the April hearing pursuant to Rule 5086 of the Rules and Regutations of the Oil and Gas
Conservation Commission (the “Rules™),.

7. By letter dated March 11, 1997, the Applicants requested a continuance to the April hearing.
8. At the March 19, 1997, hearing the Commission considered evidence and arguments of both parties and
found good cause pursuant to Rule 506 to continue the matter. After polling counsel on availability for potential hearing dates

and reviewing the data provided, the Commission set the matter for the October hearing.

9. By Order N, 167 dated May 9, 1997, effective April 21, 1997, the Commission denied Grynberg's pro se
muotion to reconsider hearing date.

10. By Order dated September 23, 1997, the Commission ordered Grynberg to produce certain non-privileged
documents in response to the Subpoena Duces Tecum issued by the Commission on April 21, 1897.

11. The Applicants have filed with Arapahoe County District Court an action seeking simiiar relief, 95 CV 2248,
Division 5 (the “Civil Matter”). By Order dated April 16, 1997, the District Court Judge stayed further discovery in the Civil Matter
pending res olution of the Application filed before the Commission,

Mation to Recuse Commissioner Williams




12. On September 12, 1997, the Applicants filed a molion to recuse Commissioner Marla Williams because
Commissioner Williams "represented Mr. Grynberg in the past and because her law firn presently represents Mr. Grynberg's
interests . . . ."

13, On September 18, 1997, Grynberg filed a2 Response to Applicants’ Mation to Recuse Commissicner Marla
Williams stating that Commissioner Willams has not represented Grynberg in litigation, but insiead has represented a party
opposing Grynberg in an unrelated litigation matter. The Response also stated that Commissioner Williams' law firm
represents Kinross Aginskoe Gold Company, LLC, a comipany in which Grynberg's children's trusts own an interest with
Celeste Grynberg as the scle trustee.

14, On September 28, 1997, Applicants filed a Reply in Support of the Applicants’ Motion to Recuse.

15. The matter of Commissioner Williams' recusal was fully briefed and considered by the Commission at the
October 20 hearing. The Commission's conclusions are set forth below.

Prehearing Conference and Prehearing Order

16. Cn October 9, 1897, Chairman Heinle conducted a prehearing conference attended by Applicant R.K.
Cramer and Brad Okerand, Applicants' counsel John K. Shunk, Gynberg's counsel Phillip D, Barber and Lisa A. Lee, Technical
Secretary and Manager of Environmental Affairs for the Commission, Tricia Beaver and Cynthia McNeill from the Attorney
General's Office.  The parties resolved procedural issues, identified controverted legal issues and determined the time
mecessary for legal argument and factual testimony. Commissioner Heinle set the Commission's October docket to hear
legal argument on the controverted legal issues.  Because the Cctober docket was full the parties agreed, after client
consultation, to take up the evidentiary matters at the November hearing. Chairman Heinle instructed the parties to submit a
Hearing Order to document the Prehearing Conference.

17. On October 15, 1997, the parties submitted a joint Hearing Management Order identifying the following
controverted legal issues for briefing and argument to the full Commission at the October hearing:

A. Whether Commissioner Marla Williams must be recused from participation in this matter,

B. Whethar, and to what extent, the Commission has jurisdiction to decide legal and factual issues in this
matter.

C. Whether § 34-60-115, C.R.S. limits the scope of this hearing to proceeds accruing after August 1, 1995.

D. Whether Respondent Celeste C. Grynberg should be relieved of any liability for payment of proceeds to
Applicants in this matter.

18. On October 20, 1997, the Cemmission heard oral argument from counsel on whether Commissicner
Wiliams should be recused and whether the Commission can properly exercise jurisdiction over Applicants’ claims pursuant to
the statutory authority granted in § 34-60-118.5, C.R.S., Payment of Proceeds.

19. At the October 20, 1997, hearing the Commission aliowed testimony of Mr. Kenneth Wonstolen, a member
of the legislative committee that drafted section 118.5. Mr. Wonstolen offered testimony pursuant to Rule 510. He made
statements under oath and was subject to cross-examination.

CONCLUSI|ONS

Motion to Recuse Commissionear Williams

20. Rule 516. provides as pertinent:

A confiict of interest exists in circumstances where a Commissioner has a personal or
financial interest that prejudices that Commissioner's ability to participate objectively in an
official act. A Commissioner shall disclose the basis for a potential conflict of intersst to the
Commission and others in attendance at the hearing before any discussion begins or as soon
thereafter as the conflict is perceived. . . . In response to an assertion of a conflict of interest,
a Commissioner may withdraw. |f the Commissiocner does not agree to withdraw, the other
Commissioners, after discussion and comments from any member of the public, shall vote
on whether a conflict of interest exists, Such vote shall be binding on the Commissioner
disclosing the conflict.

21. The Standards of Conduct for Commission members contained in § 24-18-10B.5 (2). C.R.S., state:



A member of a board, commission, council, or committee who receives no compensation
other than a per diem allowance or necessary and reasonable expenses shall not pefform an
official act which may have a direct economic benefit on a business or other undertaking in
which such member has a direct or substantial financial interest.

22. Commissioner Williams is an attomey licensed to practice in the state of Colorado ard subject to the
Colorade Rules of Professional Conduct, including Rule 1.7, Conflict of Interest: General Rule, Rule 1.7 of the Rules of
Prafessional Conduct prohitits lawyers from representing ciients with directly adverse interests or when the lawysr's
reprssentation may be materially limited by responsibilities to another client, the fawyer's own interests or a third parties.

23, Commissioner Williams disclosed her contacts with Grynberg as foilows:

A. Commissioner Williams was adverse to Grynbarg in a litigation settled last year.

B. Commissioner Williams' law fim represents the principals of a limited ligbility company owned, in part, by
trusts created for the benefit of the Grynberg children and managed by Celeste Gynberg.  Commissioner

Williams performs no work on behaif of the trusts and has no involvement through her iaw firm wilh the trusts,

24, Commissioner Williams stated that she has no relationship with Grynberg nor is she involved with any
work that her law firn conducts on behalf of entities connected with Gryrberg.

25. Commissioner Williams stated she believed that she could participate objectively in the hearing.

28. The Commission considered Commissioner Williams' contacts with Grynberg and concluded that no direct
relationship existed between the parties, and that Commissioner Williams will derive no personal benefit from any Commission
riing in this hearing. The Commission also considered the value of Commissioner Williams' expertise in deciding complex
legat issues,

27. After deliberation the Commission voted unanimousty to deny the Applicanis' motion to recuse
Commissioner Williams.

Cormmmissicn Subject Matter Jursdiction Over Contested |ssues

28. The Applicants filed the Application pursuant to § 34-60-118.5, C.R.S., Payment of proceeds, seeking a
Commission order directing Grynberg to:

A. account to the appiicants for all proceeds (e.g. rmonies, property, credi{s or other economic benefits)
received by Grynberg from the marketing of Oil and Gas from the Subject Lease and Subject Lands;

8. account to the Applicants for all Permissible Deductions;

C. deliver to Applicant Cramer, on a monthly basis, a cash payment equal to two percent (2.0%) of the gross
proceeds from the marketing of Oil and Gas produced from the Subject Lease and Subject Lands, less
permissible deductions (the “Net Proceeds™);

D. deliver to Applicant Bateman, on a monthly basis, a cash payment equal to one half percent (0.5%) of the
Net Proceads; and to

E. pay to Applicants interest and penalties on delinquent or unpaid Net Proceeds payments as required under
§ 34-60-118.5, CR.5.

28, In addition to an order establishing proceeds due, the Applicants reguested in the Prehearing Order that the
Commission enter an order determining and establishing future monthly payments, including increases in payments of
praceeds from successful litigation brought by Jack J. Gynberg against K.N. Energy.

30. The General Assembly adopted § 34-60-118.5, C.R.S. in 1989 amending the Oil and Gas Conservation
Actio provide the Commission with the authority to order Payors, as defined by statute, to make timely payments of proceeds
from oil and gas operaticns to Payees, as defined by statute.

31. Section 118.5 was enacted in response to “problems that some individuals ha[d] had in the past number of
years receiving their royalty payments on time in a regular manner.” Testimony by Representative Jerkey on House Bill 1113
before the House Agricultural Cormmittes January 25, 1989 (hereinafter "Agricultural Hearings”). The statute requires that
Payors make proceeds payments no later than six months after the end of the month in which production is first sold. § 34-60-
1185 {2), C.R.S. The statute is intended to prevent unscrupulous operators from delaying the payment of proceeds and



wrongfully withholding or using funds thal are atiributable to a Payee's inlerest. Testimony of Representative Jerkey at
Agricuitural Hearings.

32. Section 118.5 defines Payee as any “person or persons legally entitied to payment from proceeds derived
frem the sale of oll, gas or assaciated productions from a well in Colorado.” § 34-60-118.5(1)(b}, C.R.S. {(emphasis supplied).

33. The statute allows for the suspension of payment deadlines under ceriain limited circumstances including
the Payee's failure to confim in writing its fractional interest; reasonable doubt by the Payor of the Payee's identity; questions
whether titie is clear; or where litigation would affect the distnbution of payments to a Payee. § 34-60-118.5(3)(a), C.R.S.

34, Section 118.5 further provides that the Commission has exclusive jurisdiction to determine:
The date on which payment of proceeds is due a payee under section (2) of this section;

The existence or nonexistence of an occurmence pursuant to subsection (3} which wouid
justifiably cause a delay in payment; and

The amount of the proceeds plus interest, if any due a payee by a payor. § 34-60-118.5 (5)
{a)-{c), C.R.S.

35. in 19294, the Colorado Supreme Court decided Garman v._Conoco Inc., 886 P.2d 652 (Colo. 1994) in
response to a certified question from the Federal District Court which asked when an overriding rayalty interest owner must
bear its proportionate share of post-production costs expended to process oil and gas if the instrument creating the interest is
silent on this issue. Garman, 886 P.2d at 653.

38. The Garman decision has resuited in a proliferation of iawsuits brought by payees asking courts to review
and determine whether operators have been property deducting post-production costs.  Similar stits have been filed with the
Commission under section 118.5 asking the Commission to determine whether deductions are proper under lease agreements,
operating agreements or other private party coniracts govemning the legal rights between operating and non-operating mineral
interest owners.

37. Histonically, the Commission has interpreted its statutory authority to include the regulation of cil and gas
to protect against resource waste, to protect comefative rights and to protect the public health safety and welfare in ol and gas
operations.  § 34-60-102, C.R.S. The Commission has not interpreted this authority to grant the Commission authority to
decide private party contractual disputes.

38. While the Commission recognizes that ensuring timely payment of proceeds falls within its junsdiction,
that ebligation is limited to those instances when the Payee is legally entitled to the proceeds. When a dispute regarding the
propriety of deductions arises it requires interpretation of the contract(s) creating the interest. This determination may also
require the application of principles relating to marketability set forth in Gamnan. Garman, 866 P.2d at 559,

339. The nature of this dispute first will first require a determination of permissible deductions applicable to
Applicants' oveniding royalty interests, involving an interpretation of the instruments creating the interest(s).

40. Because section 118.5 is intended to ensure timely payment of proceeds due to payees who are legally
entited to payment, and dees not create in the Commission authority to adjudicate private disputes refated 1o the legality of
speciiic deductions, the Commission will not exercise junsdiction over the Application.

41, The Applicants’ request for a determination of their entitlement to proceeds attributable to potential
satllemant of coflateral litigation falls outside of the scopa of section 118.5, and the Commission has no jurisdiction to
adjudicate this porfion of the Applicants’ claim.

42 The Commission’s resolution of its subject matter jurisdiction moots the remaining legal issues regarding
the applicability of § 34-80-115, C.R.S. to the Application, and the related issue of whether Celeste Grynberg is a proper party
to the Application.

43, If the legal entitlement to proceeds is resclved through a stipulation of the parties or by order of the Court
the Commission may then properly exercise its jurisdiction under section 118.5, provided the remaining statutory prerequisites
have been met.

ORDER
NOW, THEREFQORE, the Colorado Cil and Gas Conservation Commission hereby enters an order dismissing

without prejudice the application of Marlyn B. Bateman and R.K. Cramer, to determine and award proceeds, interest and
attomey's fees due the Applicants for production attributable to the ovemiding royalty interests due from Jack J. Grynberg, Jack



Grynberg & Associates, Grynberg Fetroleum Company and Celeste C. Grynberg ("Grynbergs”) for various wells located in Blue
Gravel Field, Moffat County, because the jurisdictional prerequisites of §34-60-118.5(5)(c). C.R.S. have not been met.

ITIS FURTHER ORDERED that the pravisions contained in the above order shait become effective on the
date the order is entered.

IT IS FURTHER CRDERED, that the Commission expressly reserves its right, after notice and hearing, to
alter, ammend or repeal any and/er all of the above orders.

ENTERED this day of November 1997,

OIL AND GAS CONSERVATION COMMISSION
OF THE STATE OF COLORADRO

By

Patricia C. Beaver, Secretary
Dated at Suite 801
1120 Lincoln Street
Denver, Colorado 80203
November 20, 1997

EXHIBIT "A"
Order 1-73 dated November 20, 1997

Blue Gravel #1-24
Township 8 North, Range 91 West, 6th P.M.
Sec. 24: NEY: SWY,

#2-24 |LUSA C-1727
Township 9 North, Range 91 Waest. 6th P.M.
Sec. 24: NWY, NW SEV.

#4-24 Federal
Township 9 North, Range 91 West. 6th P.M.
Sec. 24: NEV4 SW¥ SW,

#5-24 Federal
Township 9 North, Range 91 West. 6th PM.
Sec. 24: NV2 NWV: SWVa

#6-24 Federal
Township 9 North, Range 91 West. 6th P.M.
Sec. 24: SEVASEWSWY,

#1-25 Siauffer Federal or #1-25 Federal
Township 9 North, Range 91 West, 6th P.M.
Sec. 25: NEV: NW4

#2-25 Federal
Township 9 North, Range 91 West. 6th P.M.
Sec. 25: NWYANWY SEY




#4-25 Federal
Township 9 North, Range 91 West, 6th P.M.

Sec. 25: NWY. SWV4 NW4

#5-25 Federal
Township 9 North, Range 91 West, 6th P.M.

Sec. 25: NEVa NWYy SWi

#6-25 Federal
Township 9 North, Range 91 West. 6th P.M.

Sec. 25 SEVA NEVL SW,

#7-25 Federal
Township 9 North. Range 91 West. 6th P.M.

Sec. 25, SEVL SEVA NWW4
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BEFORE THE OIL AND GAS CONSERVATION COMMISSION
OF THE STATE OF COLORADO

IN THE MATTER OF THE PAYMENT OF PROCEEDS ) CAUSE NO. 1

FROM THE PRODUCTION OF OIL AND GAS AS )

ESTABLISHED BY SECTION 34-60-118.5, C.R.S.,, )} DOCKET NO. 170300096
WATTENBERG FIELD, WELD COUNTY, COLORADO )

) TYPE: GENERAL ADMINISTRATIVE

ORDER

On December 18, 2016, Byron Hunter Dixon (“Dixon™ or “Applicant”), by his attorneys,
filed a Form 38 Request for Hearing pursuant to §34-60-118.5, C.R.S., and Rule 503.b.{10), for
an order to award payment of proceeds and interest due from Noble Energy Inc., Operator No.
100322 (“Noble” or “Payor”) for production aftributable to the Wells Ranch 18-65-11HN Well
(API No. 05-123-35647) located in Weld County, Colorado, and to award relief for all associated
costs and attorney's fees due to Dixon attributable to the payment due from Noble. A prehearing
conference was held on March 24, 2017.

At the prehearing conference, there was a dispute regarding whether discovery should
be ordered. Dixon alleged that Noble had produced gas from the Well which it had sold but had
not paid Dixon. Noble contended that the gas had been fiared and not sold and as such, there

was no payment due to Dixon. Noble's position was that this was a contractual issue outside of
Commission’s jurisdiction.

Section 34-60-118.5, C.R.S. (2017) provides the Colorado Oil and Gas Conservation
Commission with exclusive jurisdiction concerning the payment of proceeds derived from the sale
of oil, gas or associated products from a well in Colorado including the following:

{(a) The date on which payment of proceeds is due a payee under
section (2) of the section;

(b) The existence or nonexistence of an occurrence pursuant to
subsection (3) of this section which would justifiably cause a delay in
payment; and

(c) The amount of the procesds plus interest, if any due a payee or
payor.

After a review of §34-60-118.5, C.R.S and a review of the pleadings filed, it is the
Hearing Officer's position that the dispute as to whether Noble is responsible for payment to the
Dixon falls outside of the Commission'’s jurisdiction under the payment of proceeds statute.

Section 34-60-118.5 (5.5), C.R.8 provides that;

Before hearing the merits of any proceeding regarding payment of proceeds
pursuant to this section, the oil and gas conservation commission shall determine
whether a bona fide dispute exists regarding the interpretation of a contract
defining the rights and obligations of the payer and payee. If the commission
finds that such a dispute exists, the commission shall decline jurisdiction over the
dispute and the parties may seek resolution of the matter in district court.

(170300096)



The Colorado Court of Appeals has interpreted this provision to mean that the
Commission does not have jurisdiction over contractual disputes regarding entitlement to
proceeds, “Section 34-60-118.5 does not create an entitiement to proceeds; it presumes the
existence of such an entitlement and imposes deadlines for the payment to those legally entitled
to receive payment. The statute demonstrates the General Assembly's intent to grant to the
Commission jurisdiction only over actions for the timely payment of proceeds and not over
disputes with respect to the legal entitiement to proceeds under the terms of a specific royaity
agreement.” See Grynberg v. Colorado Oif & Gas Conservation Comm’'n, 7 P.3d 1080, 1063,
(Colo. Ct. App. 1889). The Commission does not have jurisdiction to interpret any agreement to
determine the propriety of disputed post-production deductions. The Commission's jurisdiction is
limited to deciding only those issues stated in §34-60-118.5(5), C.R.S.

Before hearing the merits of any proceeding regarding payment of proceeds pursuant to
this section, the oil and gas conservation commission shall determine whether a bona fide
dispute exists regarding the interpretation of a contract defining the rights and obligations of the
payor and payee. If the commission finds that such a dispute exists, the commission shall
decline jurisdiction over the dispute and the parties may seek resolution of the matter in district
court.

The primary issue here is whether Noble has obligations under the contract (lease) to
pay Dixon for gas that has been produced and flared as opposed to gas that has been produced
and sold. Dixon refers in its response to an implied duty to market, which includes the duty to
sell gas produced. Dixon further contends that the dispute here is based on a breach aof an ol
and gas lease. There is no dispute regarding the date payment would be due, whether there is
justifiable delay, or the amount of proceeds due to Dixon. Ultimately, the dispute is whether
there is an agreement under which the terms or arrangements have changed the obligations of
the parties.

Dismissal here is not based on the lack of a case or controversy. Instead, the dispute
raised by the parties falls squarely under §34-60-118.5(5.5), C.R.S., and the Commission must
decline jurisdiction. As such, this matter is dismissed without prejudice.

Dated: May 8, 2017

2204

4
aring Officer

On May 8, 2017, a true and correct copy of the foregoing Order was distributed by
electronic mail upon the following:

Nathan Keever Jamie Jost
Attorney for Byron Hunter Dixon Kelsey Wasylenky
keever@dwmk.com Attorneys for Noble Energy, Inc.

jjost@jostenergylaw.com
kwasylenky@jostenergylaw.com

- U

(17030009€)
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STATEMENT OF THE FACTS

It is undisputed that the parties entered into oil and gas leases. The royalty
provision of the 1994 Lease Agreement, at paragraph 3, Section 2, obligates the

L essee:

[tlo pay lessor one-eighth (1/8) of the gross

proceeds each year, payable quarterly, for

the gas from each well where gas only is found,

while the same is being used off the premises,

and if used in the manufacture of gasoline a

royalty of one-eighth (1/8), payable monthly

at the prevailing market rate for gas.
(Complaint, 9 10). Piaintiff also asserts that an addendum to the 1994 oil and gas lease
provides that “[a]nything to the contrary notwithstanding, Paragraph 3 of the printed
form regarding the one-eighth royalty paid shall be amended to read a 15.00% royalty in
lieu of the one-eighth royalty.” (Complaint { 11).

In 1997, Antero assigned to Plaintiff a five percent overriding interest in certain
lands covered by the 1994 Lease Agreement. (Complaint 9] 14).

None of these agreements contained any provisions regarding the allocation of
post-productions costs,

Defendants admit that these agreements and royalty provisions exist.
Defendants also admit that agreements specify how royalties are to be caiculated and
paid under the Leases.

Based on these agreements, Plaintiff is seeking damages for failing to pay

royalties based on prices received for marketable residue gas at the location of the first

commercial market; improperly charging Plaintiff for various post-production costs; and

i)



taking improper deductions for taxes. (Complaint, 1] 20, 21, and 23). Defendants deny
that any additional royalties are due and owing.

it is also undisputed that prior to filing suit, Plaintiff did not exhaust its

administrative remedies before the COGCC.

CONCLUSIONS OF LAW AND ORDER

The Colorado Qil and Gas Conservation Act

The Colorado Oil and Gas Conservation Act (hereinafter the “Act”), is a
comprehensive statute intended to regulate development, production, and utilization of
gas and oil. Oborne v. Cty. Comm’rs, 764 P.2d 397, 401 (Colo. App. 1988).

The Act gives the COGCC authority to make rules, regulations, and orders
necessary to enforce the Act. See, C.R.S. § 34-60-105.

Absent a bona fide dispute over the interpretation of a contract for payment, the
oil and gas conservation commission has jurisdiction to determine the following:

(a) The date on which payment of proceeds is due
a payee under subsection (2) of this article;

(b) The existence or nonexistence of an occurrence
pursuant to subsection (3} of this section which would
justifiably cause a delay in payment; and

(c) The amount of the proceeds, plus interest, if any, due a
payee by a payer.

C.R.S. § 34-60-118.5(5).
Before reaching the merits of any dispute regarding the payment of proceeds, the
Act requires the Commission to determine whether a “bona fide dispute exists regarding

the interpretation of a contract defining the rights and obligations of the payer and

-

>



payee.” C.R.S. § 34-60-118.5(5.5). If the Commission determines that a bona fide
dispute exists regarding the interpretation of a contract, it must decline jurisdiction over
the dispute and the party may then seek resolution in the district court. /d.

Exhaustion of Administrative Remedies

If “complete, adequate, and speedy” administrative remedies are available, a
party generally must exhaust these remedies before filing suit in district court. City &
Cty. of Denver v. United Air Lines, Inc., 8 P.3d 1206, 1212 (Colo. 2000). This allows the
agency to make the first determination on a matter within its expertise and compile a
record that is adequate for judicial review so as to prevent piecemeal application of
judiciat relief and to conserve judicial resources. State v. Golden’s Concrete Co. 962
P.2d 919, 923 (Colo. 1998). If a party fails to exhaust available remedies, courts lack
subject-matter jurisdiction over the action in question. City & County of Denver v. United
Airlines, Inc., 8 P.3d 1206, 1212 (Colo. 2000).

In determining whether a court has subject matter jurisdiction over a claim where
a party did not exhaust administrative remedies available to it, courts examine whether
(1) the claim was filed pursuant to the relevant statute; (2) this statute provides a
remedy for the claim asserted; and (3) the legislature intended this statute to provide a
“comprehensive scheme addressing the issues underlying the claim. Brooke v. Rest
Servs., Inc., 906 P.2d 66, 71 (Colo. 1995).

In determining whether the claim was filed pursuant to the Act, the Court looks to
the Complaint. Plaintiff has asserted claims for breach of the 1994 L ease Agreement
and for breach of the 5 percent overriding royalty agreement against both Defendants.

Plaintiff asserts that Defendants have underpaid royalties under the two agreements.
4



This falls squarely under Section 34-60-118.5(5)(c) of the Act which grants the
Commission jurisdiction over issues over “the amount of proceeds, plus interest, due a
payee by a payer.” Thus, the first prong of the Brooke test is satisfied.

With regard to the second prong, whether the relevant statute provides a remedy.,
the Court agrees with the finding and rationale of her esteemed colieague, Judge
Neiley, when he found in Miller Land & Cattle Company v. Bill Barret Corporation ! that
the COGCC provides a remedy for claims involving the payment of proceeds. As stated
by Judge Neiley “Section 34-60-118.5(2.5), C.R.S. provides a comprehensive scheme
for the lessee to calculate and report the amount of royalties due under any lease.
Section 34-60-108 also provides a hearing process for alleged violations of the statute.
COGCC rule 329(e) further expands on .this administrative complaint process. To
resolve disputes regarding the payment of proceeds, a payee may submit a Form 37 to
the payer requesting additional explanation of the information required by Section 34-
60-118.5." Under these provisions of the Act, the remedy for the alleged violation is an
evidentiary hearing before the COGCC who would then determine whether the payer
has failed to make the required payment. The Act therefore, provides a remedy and the
second prong of Brooke has been met.

With regard to the third prong, whether the legislature intended the statute to
provide a comprehensive scheme addressing the issues underlying the claim, the Court
finds that the Act was intended to do so. Section 118.5 provides that after the COGCC

determines the absence of “a bona fide dispute over the interpretation of a contract for

" The Miller case has been cited by both parties. Judge Neiley’s Order may be found in Garfield County Case No.
16CV30102.

(%]



payment”, it “shall have jurisdiction to determine payment of proceeds. Only upon a
finding by the Commission of a bona fide dispute over the terms of a royalty payment is
a payee entitled to file suit in district court. This express language demonstrates that
the legislature intended that the COGCC have the initial or primary jurisdiction to
determine whether a claim falls within its jurisdiction.

Is there a Bona Fide Dispute over Interpretation of a Contract for Payment?

The critical inquiry for the Court to determine whether Plaintiff should have first
exhausted its administrative remedy before the COGCC is whether there is a bona fide
dispute over contract interpretation.

Interpretation of a written contract and whether ambiguity exists in a contract is a
question of law for the court. Colorado Interstate Gas Co., Inc. v. Chemco, Inc., 833
P.2d 786, 788 (Colo. App. 1991); Pepcol Manufacturing Co. v. Denver Union Corp., 687
P.2d 1310, 1314 (Colo. 1984). Thus, the Court must examine the agreements to
determine if the allocation of post-production costs is addressed.

The agreements do not discuss how to handle the allocation of post-production
costs. The agreements are completely silent as to post-production costs. However,
Colorado case law provides the terms with respect to how to handle post-production
costs. In Garman v. Conoco, Inc., 866 P.2d 652, 659 (Colo. 1994), the court held that
“the implied covenant to market obligated the lessee to incur those post-production
costs necessary to place gas in a condition acceptable for market.” Therefore, even if
the agreements are silent as to the allocation of costs, the implied covenant to market
provides the missing term and there is nothing to interpret. There are only questions of

fact as to the proper allocation of post-production costs, and the prevailing conditions of
6



the wells and related markets which the COGCC is well equipped to address. And,
once these factual issues are determined, the allocation of the post-production cost

becomes a matter of simple math. As the supreme court explained:

Once gas is deemed marketable based on a factual
determination, the allocation of all costs can properly
be determined. Absent express lease provisions
addressing allocation of costs, the lessee’s duty to
market requires that the lessee bear the expenses
incurred in obtaining a marketable product. Thus,
the expense of getting the product to a marketable
condition and location are born by the lessee. Once
a product is marketable, however, additional costs
incurred to improve the product, or transport the
product, are to be shared proportionately by the
lessor and lessee. All costs must be reasonable.

Rogers v. Westerman Farm Co., 29 P.3d 887, 906 (Colo. 2001).

The factual determination of marketability is an analytical exercise to which the
COGCC is particularly well suited based on its” administrative discretion and expertise.”
Collopy v. wildlife Comm’n, 625 P.2d 994, 1006 (Colo. 1981). The Court agrees with
Judge Neiley's conclusion in the Miller case that “[blecause the COGCC is best suited
to determine the benchmark of marketability as a factual matter, and because no
contract interpretation is required to make this determination, the jurisdictional exclusion
for bona fide disputes over the interpretation of a contract does not apply here.”

Therefore, Plaintiff should have exhausted its administrative remedies with the COGCC

and the Court lacks subject matter to hear this case.?



Grynberg v. Colorado Oil & Gas Conservation Comm’n Case

Piaintiff relies principally on the case of Grynberg v. Colorado Oil & Gas Comm’n,
7 P.3d 1060 (Colo. App. 1999), to suppart its position that the COGCC does not have
jurisdiction in this case. The Court recognizes that in Grynberg, the court of appeals
held that the COGCC "does not have jurisdiction to interpret any royalty agreement to
determine the propriety of disputed post-production deduction.” Id at 1063. However,
the Court finds that this case is distinguishable.

Grynberg was decided before the Rogers decision clarified the scope of the
implied covenant to market which is in every oil and gas lease. Since this Court and
COGCC now have the Rogers opinion to supply the missing terms in the agreements,
there is na bona fide dispute and Grynberg is not controlling and this Court declines to
follow it.

Futility of Exhausting its Administrative Remedies with the Commission

An exception to the exhaustion of remedies doctrine is futility. Under the “futility”
exception, exhaustion is not necessary when it is “clear beyond a reasonable doubt”
that further administrative review by the agency would be futile because the agency will
not provide the relief requested.” Stafe v. Golden’s Concrete Co., 962 P.2d 919, 923
(Colo. 1998).

Plaintiff again, relies on Grynberg and argues that in that case, the Commission
definitively ruled that it does not have subject matter jurisdiction over any contractual

dispute relating to the propriety of a gas producer deducting post-production costs in its

* The Court further notes that Plaintiff did not cite this Court to or identify a single provision in the Agreements that

require interpretation by this Court.
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calculation of royalties paid to a royalty owner. (Plaintiff's Exhibit 5, {1l 28-43). As set
forth above, Grynberg predates the Colorado Supreme Court holding in Rogers. In
Grynberg, there were contracts to interpret because the missing terms had not yet been
supplied by Rogers. Therefore, the Court cannot conclude “beyond a reasonable
doubt” that the Commission would decline to hear these claims.

Plaintiff also submitted an Affidavit from Ms. Beaver who has previously worked
for the Commission. (See Plaintiff's Exhibit 22). Ms. Beaver contends that the
Commission’s Grynberg Order has never contradicted. She also states that the
Commission has “never accepted jurisdiction to adjudicate a post-production cost
deduction claim where a contract dispute existed between a royaity owner and a gas
producer.” (See Plaintiff's Exhibit 22, {| 5). The Court does not doubt that both of these
statements are true. However, this case does not involve a bona fide contract dispute
so the Commission should hear the case and the Court does not find “beyond a
reasonable doubt” that it would not hear the case or that pursing an exhaustion of
remedies would be futile.

Defendant's Motion to Dismiss pursuant to 12(b)(1) is granted for alli of the
reasons set forth above. The Court lacks subject matter to hear the case because
Plaintiff did not exhaust its administrative remedies with the COGCC. The case is

therefore dismissed, without prejudice.

. N
Dated this 3 | day of July, 2017. THE COURT:
R %L

Denise K. Lynch
District Court Judge
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FOR OFFICIAL USE ONLY

State of Colorado

Oil and Gas Conservation Commission
1120 Lincoln street, Suite 801, Denver, Colorado 80203 (303) 894-2100 Fax: (303) 894-2109

PAYMENT OF PROCEEDS HEARING REQUEST

This form may be submitted only by a payee legally entitled to payment from proceeds derived from the
sale of oil, gas, or associated products from a well in Colorado. The payee is to complete this form {(one
form per well), attach required documentation and mail to: COGCC, 1120 Lincoln Street, Suite 801,

Denver, Colorado 80203 or fax to: (303) 894-2109. COGCC will investigate the report and determine
what action, if any, should be taken.

PAYEE INFORMATION

NAME OF PAYEE:{Airport Land Partners, Ltd. | PHONENO: [816-300-6250 Atyneyforapoc
ADDRESS: [31 2 Aspen Airport Business Center, Suite A | FAX: 816-300-6259 f;:zr::xggimon
CITY: |Aspen STATE:/CO | ZIP:|81611 E-MAIL{gab@georgebartonlaw.com

PAYEE NUMBER:{14832
MINERAL INFORMATION
WELL NAME: |SEE ATTACHED LETTTER

QTR/QTR SEC: TOWNSHIP: RANGE:

COUNTY: |SEE ATTACHED LETTER

SEE ATTACHED LETTER J APl NUMBER: |SEE ATTACHED LETTER

NON-COMPLIANCE ISSUES NOT RESOLVED
(PLEASE CHECK ALL THAT APPLY)

Required checkstub detail not provided:

Late payment

X
Non payment X
No interest paid on late payment X

No response to Form 37 inquiry
NONE OF THE ABOVE

All pertinent documentation must be attached. This includes: completed
copy of operator contact Form 37, proof of mailing, response (if received

from operator), redacted checkstub detail and any other documentation
necessary.
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Affirmed in part, reversed in part, and remanded.

2016 WL 7009138

NOTICE: THIS OPINION HAS NOT BEEN
RELEASED FOR  PUBLICATION TN  THE
PERMANENT LAW REPORTS. A PETITION FOR
REHEARING IN THE COURT OF APPEALS OR A
PETITION FOR CERTIORARI IN THE SUPREME
COURT MAY BE PENDING. (
Colorado Court of Appeals,
Div. V1.

GRANT BROTHERS RANCH, LILC,
Plaintiff-Appellant,
V.

ANTERO RESOURCES PICEANCE
CORPORATION, a withdrawn Colorado
corporation, and Ursa Operating Company, LLC, a
Delaware corporation, Defendants—Appellees.

Court of Appeals No. 15CA2063
2

Announced December 1, 2016

Synopsis

Background: Owner of property within drilling and
spacing units approved by Oil and Gas Conservation
Commission, who had refused to lease minerals or
participate in their production, brought action against oil
and gas exploration and production companies, seeking an
equitable accounting and its share of proceeds derived
from the production and sale of oil and pas underlying
property pursuant to the Oil and Gas Conservation Act.
The District Court, Garfield County, James B. Boyd, J,, 13
granted summary judgment in favor of companies,
holding that it lacked subject matter jurisdiction over the
claims because owner failed to exhaust administrative
remedies under the Act. Owner appealed.

Holdings: The Court of Appeals, Fox, I, held that:

[ owner was required to exhaust administrative remedies,
and

[l dismissal of owner’s claim for failure to exhaust
adminisirative remedies should have been without
prejudice.

f]

West Headnotes (11)

Appeal and Error
w=Necessily of presentation in general

The Court of Appeals does not consider
argumenis never presented to, considered or
ruled upon by the district court.

Cases that cite this headnote

Appeal and Error
:=Necessity of presentation in general

All that is needed to preserve an issue for appeal
is for the issue io be brought to the district
court’s attention so that the court has an
opportunity to rule on it.

Cases that cite this headnote

Appeal and Error
== Proceedings preliminary to trial

The Court of Appeals employs a mixed standard
of review to motions to dismiss for lack of
subject matter jurisdiction. Colo. R. Civ. P,

12(b)(1).

Cascs that cite this headnote

Administrative Law and Procedure
~=Exhaustion of administrative remedies

WESTLAW  © 2017 Themson Reuters. Mo claim to original U.S. Gavernment Works. 1
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If complete, adequate, and speedy administrative
remedies are available, a party generally must
exhaust these remedies before filing suit in
district court.

Cases that cite ihis leadnote

Administrative Law and Procedure
=Exhaustion of administrative remedies

The administrative exhaustion doctrine enables
an agency to make initiai determinations on
matters within its expertise and to compile a
record that is adequate for judicial review so as
lo prevent piecemeal application of judicial
relief and to conserve judicial resources.

Cases that cite this headnote

18l

statute tc provide a comprehensive scheme
addressing the issues underlying the claim.

Cases that cite this headnote

Mines and Minerals
~~In general; procedure

Nonconsenting propeity owner was required fo
exhaust  administrative  remedies  on  its
non-contractual  dispute  with oil and gas
exploration and production companies regarding
proceeds due from companies’ production and
sale of oil and gas underlying owner’s property,
which was within drilling and spacing umits
approved by Oil and Gas Conservation
Comimission, before bringing court action
against companies under the Oil and Gas
Conservation Act; Commission had primary
jurisdiciion over dispute, the Act provided a
remedy for the dispute, and the statutory scheme
suggested that the legislature intended the Act to
provide a comprehensive scheme addressing the

e Administrative Law and Procedure issues underlying the claim. Colo. Rev. Stat.
«==Exhaustion of administrative remedies An. §§ 34-60-101 et seq.
When an administrative agency does not have Cases that cite this headnote
the authority to grant the relief requested by a
party seeking judicial action, and the available
adminisirative remedies are iil-suited for
providing the relief requested, administrative
exhaustion is not required. 19 Mines and Minerals
~=Powers and Proceedings of Commissions and
. . Officers in General
Cases that cite this headnote
The statutory scheme of the Oil and Gas
Conservation  Act  establishes a  typical
administrative process allowing for rulemaking,
M Administrative Law and Procedure hearings, and ~eventual judicial review of
. S . . disputes within the Oil and Gas Conservation
<= Exhaustion of administrative remedies SN .
Commission’s area of expertise. Colo. Rev. Stat.
In determining whether a court has subject Ann. §3 34-60-101 et seq.
rrfatter jurisdiction over a_cl.aim .where a party Cases that cite this headnote
did not exhaust administrative remedies
available to it, courts examine whether: (1) the
claim was filed pursuant to the relevant statute,
(2) this statute provides a remedy for the claim
asserted, and (3) the legslature intended this
WESTLAW  © 2017 Thomson Reuters, No claim to ariging! U.5. Government Works. 2
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1o Pretrial Procedure

~Dismissal with or without prejudice
Pretrial Procedure

= Adjudication on merits

Dismissal of nonconsenting property owner's
claim against oil and gas exploration and
production companies regarding proceeds owner
was due from companies’ production and sale of
oil and gas underlying owner’s property, which
was within drilling and spacing units approved
by Oil and Gas Conservation Commission, for
failure to exhaust administrative remedies under
the Oil and Gas Conservation Act, should have
been without prejudice; such dismissal was not
an adjudication on the merits, but rather was the
result of the court lacking subject matter
Jjurisdiction to hear the claims asserted. Colo.
Rev. Stat. Ann. §§ 34-60-101 et seq.; Colo. R.
Civ. P. 12(b)(1).

Cases that cite this headnote

nn Pretrial Procedure
i=Adjudication on merits

A dismissal for lack of subject matter
furisdiction is not an adjudication on the ments,
but rather is the result of a court lacking the
power to hear the claims asserted. Colo. R. Civ.
P.12(b)(1).

Cases that cite this headnote

Garfield County District Cowt No. 14CV3018G,
Honorable James B. Boyd, Judge

Attorneys and Law Firms

Dufford, Waldeck, Milbum & Krohn, LLP, Nathan A.
Keever, Grand Junction, Colorado, for Plaintiff-Appellant

Beatty & Wozniak, P.C., Michael J. Wozniak, Karen L.
Spaulding, Malinda Morain, Denver, Colorado, for

Defendants—Appellees
Opinion

Opinion by JUDGLE FOX

*1 9 1 Plaintiff, Grant Brothers Ranch, LLC (Grant
Brothers), sued defendants, Antero Resources Piceance
Corporation (Antero) and Ursa Operating Company, LLC
(Ursa) (collectively, Qperators), to recover its share of
proceeds derived from the production and sale of oil and
gas. Concluding that Grant Brothers was required and
failed to exhaust its administrative remedies available
under the Ol and Gas Conservation Act, §§ 34-60-101 to
—130, C.R.S. 2016 (the Act), the district court held that it
lacked subject matter jurisdiction over the action and
granted summary judgment in favor of Operators. Grant
Brothers appeals the judgment dismissing its claims with
prejudice. We affirm in part, reverse in part, and remand
with directions to correct the judgment.

1. Background

M 2 Antero, an oil and gas exploration and production
company, received approval from the Colorado Qil and
Gas Conservation Commission (the Commission) to
establish a dritling and spacing unit to produce oil and pas
in Garfield County. Grant Brothers owned property within
this unit. Antero wished to produce the oil and gas
underlying Grant Brothers” property, but Grant Brothers
refused Anterc’s offer to lease the minerals or participate
in their production.

9 3 As a result, Antero requested that the Commission
pool all nonconsenting interests in the unit and allow
Antero to produce and sell the oil and gas of the
nonconsenting owners. Grant  Brothers asked the
Commission to deny Antero’s request. After a hearing,
the Commission issued an order pocling all of the
nonconsenting interests in the unit.

9 4 About a year and a half after issuing this pooling
order, the Commission approved Antero’s request to
establish another drilling and spacing unit within the same
lands as the first unit in order to produce oil and gas from
a deecper formation. Again, Antero asked Grant Brothers
to lease the minerals or participate in their production and,
again, Grant Brothers refused. Antero requested that the

WESTLAW  © 2017 Thomson Reuters. No claim to original U.5. Government Works, 3
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Commission pool all nonconsenting interests in the
second unit. After a hearing. the Commission issued an
order pooling all nonconsenting interests in the second
unit.

9 5 As a result of the Commission’s pooling orders, Grant
Brothers became a nonconsenting owner pursuant to
section 34-60-116(7), C.R.S. 2016, of the Act. In
pertinent pari, this meant that Grant Brothers was entitled
to receive its interest in the proceeds derived from the
production and sale of oif and gas from wells in the units.
However, Grant Brothers would receive payment only
after these wells reached “payout,” in other words after
Antero recovered the costs allowed by section
34-60-116(7). The pooling orders required Antero fo
furnish  Grant Brothers with monthly statements
containing information about its costs and its proceeds.

§ 6 Almost three vyears after the Commission issued its
last pooling order, Grant Brothers asked Antero for
permission to audit its books and records regarding the
wells at issue. Antero refused, noting that it had been
sending Grant Brothers the required monthly staternents.

*2 4 7 About two years after Antero refused the request
for an audit, Grant Brothers sued Operators in district
court.' Grant Brothers® complaint requested an equitable
accounting and alleged that the wells had reached payout,
but Operators had yet io pay Grant Brothers. Operators
filed a motion for summary judgment, asserting that Grant
Brothers was required to exhaust its administrative
remedies available under the Act and had failed to do so
before filing its complaint, Operators argued that the
district court lacked subject matter jurisdiction over the
action and should dismiss it with prejudice. The court
agreed and granted summary judgment, dismissing the
action with prejudice,

II. Summary Judgment

4 8 Grant Brothers first contends that the district court
improperly granted summary judgment because Grant
Brothers was not required to exhaust its administrative
remedies, and, thus, the court had subject matter
jurisdiction over the action. We disagree. Second, Grant
Brothers argues that it was inappropriate for the district
court to dismiss the action with prejudice on the basis that
the court lacked subject maiter jurisdiction over the
action. We agree that dismissal with prejudice was error.

A. Administrative Exhaustion

9 9 Grant Brothers argues that the Act does not contain a
clear manifestation of legislative intent requiring an
involuntarily pooled mineral rights owner to exhaust
administrative remedies before seeking an equitable
accounting in disirict court regarding the amount of
proceeds owed after the wells at issue reach payout. Grant
Broihers asserts that the Act’s language and legislative
history—including the 1998 amendments to the Act and
related testimony from Senator Tilman Bishop, the
spousor of the amendments™—and the Comuinission’s rules
support this position.

1. Preservation

9 10 The parties agree that Grant Brothers properly
preserved this argument, except to the extent that Grant
Brothers uses Senator Bishop’s testimony to support its
contention.

HI 2l 11 We do not consider “arguments never presented
to, considered or ruled upon by” the district couit.
Core-Mark Midcontinent Inc. v. Sonitrol Corp., 2016
COA 22,9 24, 370 P.3d 353 (citation omitted). All that is
needed to preserve an issue for appeal is for the issue to
be brought to the district court’s attention so that the court
has an opportunity to rule on it. Berra v, Springer &
Steinberg, P.C., 251 P.3d 567, 570 (Colo. App. 2010).

9 12 Responding to the motion for suminary judgment,
Grant Brothers argued that the legisiature did not intend
for the Commission’s jurisdiction over disputes like the
one at issue to be exclusive or, relatedly, to require
administrative exhaustion. Grant Brothers supported this
argument by discussing the Act’s 1998 amendments. On
appeal, Grant Brothers merely presents relevant legal
research—>Senator Bishop’s testimony—to further support
the argument previousty made to the district court’
Therefore, we conclude that Grant Brothers’ argument
was properly preserved.

2. Review Standard

NESTLAY  © 2017 Thomson Reuters. No claim to original U.5. Government Works. 4
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*3 9 13 Although Operators moved for summary
judgment, their motion argued that the district court
tacked subject matter jurisdiction over the action. The
district court granted Operators’ motion solely on this
basis. The district court’s order left unresolved significant
factual disputes, such as whether payout had occurred.
Given these facts, Operators’ motion was effectively a
motion to dismiss for lack of subject matter jurisdiction
more properly brought under C.R.C.P. 12(b)(1) than
CR.C.P. 56. See Trinity Broad. of Denver, Inc. v. City of
Westminster, 848 P.2d 916, 925 (Colo. 1993) (reasoning
that a court’s determination under Rule 12(b)}(1) reveals
whether it has power to hear the case, while its
determination under Rule 56 results in an adjudication on
the merits); ¢f. Winslow v. Walters, 815 F.2d 1114, 1116
(7th Cir. 1987) (“Seeking summary judgment on a
jurisdictional issue ... is the equivalent of asking a court to
held that because it has no jurisdiction the plaintiff has
lost on the tmerits. This is a nonsequitur.”).

4 14 Because the record contains all necesary information,
we apply Rule 12(b)}(1) to the record before us and
resalve these issues as a matter of law. See Trinity Broad.
of Denver, Inc., 848 P.2d at 925, W.0O. Brishen Cos. v.
Krysthowiak, 66 P.3d 133, 137 (Colo. App. 2002) (citing
Norsby v. Jensen, 916 P.2d 555, 559 (Colo. App. 1995)),
aff'd on other grounds, 90 P.3d 859 (Colo. 2004).

1lg 15 We employ a mixed standard of review to motions
to dismiss for lack of subject matter jurisdiction. Hanson
v. Colo. Dep't of Revenue, 140 P.3d 256, 257-58 (Colo.
App. 2006). We review factual findings for clear error,
and such findings will be upheld unless they have no
support in the record. Id However, we review lepgal
conclusions de novo. Jd. We also review a district court’s
interpretation of a statute de novo. Anderson v. Vail
Corp., 251 P.3d 1125, 112728 (Colo. App. 2010), In
construing legislation, we look first to the plain language
of the statute, reading it as a whole. Young v. Brightoun
Sch. Dist. 2772014 CO 32,9 11, 325 P.3d 571. Then, if
the language is ambiguous, we “construe the statute in
light of the General Assembly’s objective,” presuming
“thai the legistature intended a consistent, harmonious,
and senstble effect.” Anderson, 251 P.3d at 1127-28.

3. Applicable Law

% 16 In the Aci, the Colorado Legislaiure granted the
Commission “the authority to regulate: ... the drilling,

producing, and plugging of wells and all other operations
for the production of oil or gas...” § 34-60-106(2)(a),
C.R.5. 20164 The Act’'s declaration gives the
Commission a broad grant of jurisdiction. See §
34-60-105(1), C.R.S. 2016 (*The commission has
jurisdiction over all persons and property, public and
private, necessary to enforce the provisions of this article,
and has the power to make and enforce rules, regulations,
aad orders pursuant to this article, and to do whatever
may reasonably be necessary to carry out the provisions
of this article.™); see afso Oborne v. Crv. Comun'rs, 764
P.2d 397, 401 (Cole. App. 1988) (stating that the Act is a
comprehensive statute intended to regulate development,
production, and utitization of gas and oil).

§ 17 The Act further provides that “{ajbsent a bona fide
dispuie over the interpretation of a contract for payment,
the oil and gas conservation commission shall have
Jurisdiction to determine ... [t]he date on which payment
of proceeds is due” and any “amount of proceeds™ or
interest due. § 34-60-118.5(5)(a) and (c), C.R.S. 2016.
Relatedly, the very next provision, subsection 5.3,
provides:

*4 Before hearing the merits of any
proceeding regarding payment of
proceeds pursuant to this section,
the oil and gas conservation
commission shall determine
whether a bona fide dispute exists
regarding the interpretation of a
contract defining the nights and
obligations of the payer and payee.
If the commission finds that such a
dispute exists, the commission shall
decline jurisdiction over the dispute
and the parties may seek resolution
of the matter in district court.

§ 34-60-118.5(5.5).

9 18 In relation to whether payout has occurred, the Act
states that, “[i]n the event of any dispute™ as to the costs
allowed to be recovered before having to pay the
nonconsenting  owners, “the [Clommissicn  shall
determine the proper costs[.]” § 34-60-116(7)(z). 1t also
states that, during the period of cost recovery occurring
before the wells reach payout, “the [Clommissicn shall
retain jurisdiction to determine the reasonableness” of
such costs. § 34-60-116(7)}d).
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referenced at the hearing).

- Jack Rigg, asscciated with Amoco and the Rocky
Mountain Oil and Gas Association, also testified that
the Commission should not be involved in private
confract disputes and that one of the main purposes
of the amendment was to clarify that the
Commission was not to interpret contract terms in
place of a cowrt. See id. {comments of Jack Rigg). He
never suggested that the Commission should not
continue o have primary jurisdiction over
noncontractual disputes over the paymeni of
proceeds. Id.

We are thus unpersuaded by Grant Brothers”™ argumenis to
the contrary.

1 31 While section 34-60-118.5 alone does not create an
entitlement to proceeds, Grynberg, 7 P.3d at 1063, a final
order from the Comimission recognizing one’s status as a
nonconsenting ownel pursuant to section 34-60-116
does. Grant Brothers’ entitlement to payment is not at
issue; the issues are if and when Grant Brothers is to
receive payment and in what amount.

*7 9 32 To allow parallel judicial proceedings on these
same issiles, rather than giving the Commission the first
opportunity to decide them, see Great W. Sugar Co., 661
P.2d at 690, would go against the legislative intent
revealed by the Act’s declaration (§ 34-60-105(1)),
language (§ 34-60-118.5), and administrative processes
(see Dep’t of Nat. Res. Regs. 501, 503(b)(8), 503(b)(10),
522, 2 Code Colo. Regs. 404-1). And, requiring Grant
Brothers and similarly situated claimants to exhaust
administrative remedies promotes the policy objectives at
the heart of the doctrine of administrative exhaustion. See
Golden’s Concrete Co., 962 P.2d at 923 {expounding on
the doctrine’s policy objectives, including the
conservafion of judicial resources). The determination
Grant Brothers seeks concerning key details of the oil and
gas production process is well within the expertise of the
Commission, and allowing the Commission to develop a
record in resolving this dispute will conserve judicial
resources and result in a more optimal application of
judicial relief, should the claim undergo later judicial
review. See id.

1 33 We therefore conclude that Grant Brothers was
required to exhaust its administrative remedies and did
not do so before filing suit in the district court. As a
result, we conclude that the district court properly
dismissed the action.

B. Dismissal With Prejudice

1% 34 Grant Brothers contends that the district court
erred in dismissing its claim with prejudice solely on the
basis that the court lacked subject matter jurisdiction. We
agree.

e 35 A dismissal under C.R.C.P. 12(b)(1) is not an
adjudication on the merits, but rather is the result of a
court lacking the power to hear the claims asserted. See
Trinity Broad. of Denver, Inc., 848 P.2d at 925, Because
we have determined that the issue of subject matter
jurisdiction raised by Operators’ motion should have been
addressed pursuant to Rule 12(b)(1), the dismissal we
affinm is necessarily without prejudice, which the district
court shall correct upon remand. Grant Brothers therefore
retaing the ability to seek further relief from the
Commission, whose orders are then subject to judicial
review. See Dep’t of Nat. Res. Reg. 501, 2 Code Colo.
Regs. 404-1.

IIL. Operators’ Request for Costs

9 36 Operators requested their costs pursuant to C.AR.
39. Because we affirm in part and reverse in part, we
conclnde that the trial court should determine what
amount of appellate costs, if any, to award upon remand.
See C.AR. 39(a)}(4) (“[1]f a judgment is affirmed in part,

. costs are taxed only as ordered by the tria! court™}
{emphasis added).

IV. Conclusion

Y 37 The judgmeni is affirmed in part and reversed in part,
and the case is remanded to the district court with
directions to correct the judgment to clarify thal the
dismissal is without prejudice and to make a
determination regarding Operators’ request for costs
pursuant to C.A.R. 39,
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All Citations

Footnotes

1 Antero drilled and operated the weils within the units until December of 2012, when Ursa assumed operation of the
wells.

2 In 1998, Senator Bishop sponsored a bill, 8.B. 98-159, that amended several pars of the Act, including provisions in

section 34-60-118.5, C.R.S. 2016, concerning the Commission’s jurisdiction over certain disputes. See Ch. 186, sec.
1, § 34-60-118.5, 1998 Colo. Sess. Laws 636.

3 Although Senator Bishop's testimony was not specifically presented to the district court, the arguments regarding
legislative intent and related legislative history were brought to the court's attention such that it had an opportunity to
rule on this issue. See Berra v. Springsr & Steinberg, P.C., 251 P.3d 567, 570 (Colo. App. 2010). We will not address
the remainder of the arguments that Grant Brothers raised for the first time either on appeal or in its reply brief. See
Core~Mark Midcontinent Inc. v. Sonitrof Corp., 2016 COA 22, 1 24, 370 P.3d 353; see also People v. Czemarynski,
786 P.2d 1100, 1107 (Colo. 1990) (refusing to address issues not raised in an appeilant's original brief but raised for
the first time in the reply brief).

4 The Commission also regulates "[tthe spacing of wells ... and ... [l]imit[s] the production of oil or gas, or both, from any
pool or field for the prevention of waste, and [limits] and [allocates] the production from such pool or field among or
between tracts of land having separate ownership therein, on a fair and equitable basis so that each such tract will be
permitted to produce no more than its just and equitable share from the pool...." § 34-60-106(2)(c} and (3)a}, C.R.S.
2016,

5 The legislature limited the Commission’s jurisdiction over lawsuits for damages or injunctive relief, but this is not at
issue in this case. See § 34-60-114, C.R.S. 2016.

6 There are exceptions to administrative exhaustion, but none was invoked here.

7 Although we conclude that the Act's language evidences its underlying legislative purpose, we examine the legislative
history of the 1998 amendments in order fo fully address the issues Grant Brothers raises on appeal. See Kisselman v.
Am. Family Mut. Ins. Co., 292 P.3d 964, 969 {(Colo. App. 2011) (“[W]e may consider legisiative histary when there is
substantial legisiative discussion surrounding the passage of a siatute, and the plain language interpretation of a
statute is consistent with legislative inteni.").

End of Document © 2017 Thomson Reuters. No claim to original U.S. Govarnment Warks.
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Lindauer v. Williams Production RMT Company, 381 P.3d 378 {2016)

2016 COA 39

izl
381 P.ad 378
Colorado Court of Appeals,
Div, VII.

Ivo LINDAUER,; Sidney Lindauer; Ruth Lindauer;
and Diamond Minerals, LLC, on behalf of
themselves and all others similarly situated,
Plaintitfs—Appellees,

3.

WILLIAMS PRODUCTION RMT COMPANY,
n/k/a WPX Energy Rocky Mountain, LLC,
Defendant—Appellant.

Court of Appeals No. 14CA2502
I

Announced March 1o, 2016

Synopsis

Background: Lessors brought class action challenging
operator’s  calculation and payment of royalties.
Following a bench trial, the District Court, Garfield
County, Denise K. Lynch, J.,, entered judgment against
operator for $3,136,296.95. Operator appealed.

[Holding:] The Court of Appeals, Richman, J., held that

operator’s reasonable costs of transporting gas to
downsiream markets were deductible from royalty

payments.

Reversed and remanded with directions.

West Headnotes (3) Il

Hl Appeal and Error
:=(Cases Triable in Appellate Court

The Court of Appeals reviews the district court’s
interpretation of case law de novo.

Cases that cite this headnote

Mines and Minerals
~~Amount and time of payment

“Production  costs,”  for  purposes  of
enhancement lest, under which upon obtaining a
marketable product, any additional costs
incurred to enhance the value of the marketable
gas may be charged against nonworking interest
owners, means certain processing costs that
enhance the value of marketable gas.

Cases that cite this headnote

Mines and Minerals
Z=Amount and time of payment

Oil and gas operator’s reasonable costs of
transporting gas to downstream markets were
deductible from royalty payments; once the gas
reached the commercial marketplace, operator
should have been given flexibility in
determining where to market the gas to achieve
the best results for all concerned, and requiring
operator to prove that downstream marketing
enhanced the value of the gas before deducting
costs each month could discourage it from
pursuing a downstrean marketing strategy with
long-term benefits for both the operator and the
royalty owners.

Cases that cite this headnote

Mines and Minerals
“=Extent of production, paying quantities, and
marketing

Oil and gas lease operators have an implied duty
under their leases to act diligently and prudently
in marketing the gas for royalty owners; if an
operator pursues an imprudent downstreamn
marketing strategy that harms royalty owners, it
may be subject to a claim for breach of that
duty, separate and apart from a claim for
improper deduction of costs.
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Cascs that cite this headnote

5 Mines and Minerals
~Amount and time of payment

Transportation costs for natural gas beyond the
first commercial market need not enhance the
value of the gas, such that actual royalty
revenues increase in proportion to those costs, to
be deductible from royalty payments.

Cases that cite this headnote

*379 Garfield County District Court No. 06CV317,
Honorable Denise K. Lynch, Judge

Attorneys and Law Firms

Dufford, Waldeck, Milburn & Krohn, LLP, Nathan A.
Keever, Grand Junction, Colorado, tor
Plaintitfs—Appellees.

Holland & Hart LLP, John F. Shepherd, Christopher A.
Chrisman, Denver, Colorado, for Deferndant-Appellant.

Opinion

Opinion by JUDGE RICHMAN

9 1 This case raises two undecided questions of Colorado
law regarding the payment of royalties to lessors of oil
and gas leases. Firsi, must costs incurred to transport
natura) gas to markets beyond the first commercial market
“enhance” the value of that gas, such that actual royalty
revenues increase, in order to be deductible from royalty
payments? Second, if the enhancement test applies to
such transportation costs, must the enhancement, and the
reasonableness of the costs, be shown on a month by
month basis? We answer the first question “no” and
therefore do not reach the second question.

9 2 Defendant, Wiltiams Production RMT Company n/k/a
WPX Energy Rocky Mountain, LLC {(WPX), appeals the
district cowt’s eniry of judgment after a bench trial in
favor of plaintiffs, Ivo Lindauer, Sydney Lindauver, Ruth
Lindauer, Diamond Minerals, LL.C, and all those simitarly

WESTLAVY D 2017 Thamson Reuters. Mo claim to oniginal U.S, Goveramant Works

situated. We reverse and remand with directions to enter
judgment in favor of WPX.

1. Background

9 3 Plaintiffs (the lessors) own royalty interests under oil
and gas leases for wells operated by WPX (the lessee) in
northwest Colorado. They brought this class action in
2006 challenging WPX’s calculation and payment of
royalties.

9 4 The parties reached a partial seitlement agreement in
2008 that resolved afl but two reserved claims. Only the
second claim is hefore uws in this appeal, namely,
plaintiffs’ assertion that WPX improperly deducted
transportation costs incurred beyond the first commercial
market when catculating royalties on natural gas in certain
months from July 2000 to July 2008.!

9 5 The facts underlying this claim are largely undisputed.
The natural gas on the lands subject to plaintiffs’ leases
was produced in an area known as the Piceance Basin.
WPX incurred costs to iransport the natural gas from the
wellhead to the point of sale, These included costs for
compressing the gas, gathering it through small pipelines,
and processing it at a plant. Once processed, the gas
reached the “tailgate” of the processing plant and entered
a large mainline *380 pipeline. The costs of processing
and transportting the gas up to the point it reached the
tailgate are not deducted from royalties paid to plaintiifs.

9 6 Although there is a commercial market for gas at or
near the tailgate in the Piceance Basin, WPX has sold
some of the produced gas in “downstream™ markets where
higher prices are sometimes available. The gas sold
downstream must be transported to the point of sale.
WPX entered inio long-term contracts with pipeline
companies to reserve capacity on the mainline pipelines to
transport the gas from the tailgate to the downstream
markets.

% 7 The downsiream transportaiion charges involve two
components, First, there is a “demand charge,” which is a
charge paid by WPX to reserve space on the mainline
pipelines. The demand charge is paid by WPX whether or
not it uses the pipetine to ship gas, but according to
WPX’s procedures, demand charges are deducted from
plaintiffs’ royalties only in months where gas ts shipped.
The second component is a “commodity charge,” which is
paid by WPX per unit volume actually shipped on the
pipeline. WPX deducts these commodity charges from the
revenues before paying royalties to plaintiffs,

[
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9 8 It is undisputed in this appeal that plaintiffs’ leases are
silent regarding the allocation of transportation costs.
Accordingly, the parties agree that the framework set
forth in Garman v. Conoco, Inc., 886 P.2d 632, 661
(Colo. 1994), and Rogers v. Westerman Farm Co., 29
P.3d 887, 903 (Colo. 2001), governs this issue. The
parties also agree that the tailgate of the processing plant
is the first commercial market for the gas and that
transportation costs incurred before that point are not
deductible from royalty payments under that framework.
At issue in this case are the costs incurred to transport the
gas to downstream markets bevond the first commercial
market.

% 9 Relying on both Garman and Rogers, plaintiffs
contend that costs incurred to transport gas downstream
are deductible only if WPX can show that (1) the costs are
reasonable and (2) actual royalty revenues increase in
proportion with the costs assessed against the royalties
(*enhancement™). Plaintiffs do not contest the
reasonableness of the amounis of the transportation costs
(the first element), but they dispute whether actual royalty
revenues tnhcreased in proportion to those cosis (the
second element).

4 10 Specifically, plaintiffs argue that WPX must show
enhancement on a month by menth basis by comparing
the downstream prices at the point of sale to the price of
gas in the Piceance Basin. They argue that transportation
costs are not deductible during any given month in which
the additional transportation costs exceed any increase in
royalty revenue achieved from selling the gas
downstream.

9 11 WPX contends that the enhancement test does not
apply to costs incurred to transport the gas to downsiream
markets. Alternatively, WPX argues that, even if the
enhancement test applies, it must be determined based on
the “prudent operator rule” rather than a month by month
price comparison. According to WPX, the court should
consider the overall reasonableness of WPX's decisions
to enter into long-term transportation contracts, as well as
the long-term benefits to royalty owners such as plaintiffs
as a result of WPX’s downstream marketing strategy.

4 12 The district court issued two written orders before
trial resolving these legal issues in favor of plaintiffs. The
cowrt agreed with plaintiffs that the enhancement test
applied to the costs of transporting the gas beyond the
first commercial market, It interpreted Garman and
Rogers to require that aff costs incurred after the gas
becomes marketable meet the enhancement test in order
to be deducted from royalty paymenis. Accordingly, the

court ruled that WPX bore the burden of proving that its
transportation costs were reasonable and resulted in an
actual increase in royalty revenues.

9 13 In its second order, the district court required that
WPX apply the enhancement test on a month by menth
basis to determine whether its transportation costs were
deductible. The court relied heavily on section
34-60-118.5(2)a), (2.3)(h), (2.53), C.RS. 2015, which
requires lessees to pay royalties and *381 report
deductions on a monthly basis and provide a written
explanation of those deductions upon request. The court
rejected WPX’s contention that the enhancement test
should be evaluated based on the prudent operator rule.

Y 14 The court then held a bench trial to determine the
only remaining issue—the price of gas at the first
commercial market against which the downstream sales
price would be compared. At the bench trial, WPX
presented evidence that its downstream marketing
strategy allowed it to substantially increase the volume of
production from plaintiffs” wells during the eight-year
period at issue. WPX also maintained that, in many
months, the increase in royalty revenue resulting from
higher downstream prices exceeded the deduction for
transportation costs, so that the overall revenues for she
eight-year period as a whole were approximately
$6,000,000 higher than if the gas had been sold at the
tailgate market.

9 15 At the close of evidence, the district court, applying
the enhancement tule, concluded that WPX did not
establish enhancement in thirty-five months during the
eight-year period, made factual findings on the price
differentials in those months, and ordered a post-trial
accounting, Based on that accounting, the court entered
Jjudgment against WPX for $5,136,296.95.

9 16 Neither party appeals the court’s findings regarding
the prices of gas, or the post-trial accounting.

IT. Discussion

9 17 WPX contends that the district court erred in ruling
that (1) the enhancement test applies to post-marketability
transportation costs and {2) the enhancement must be
shown on a month by month basis by comparing prices in
the first commercial market to the downstream sales
price.

9 18 We agree with WPX that Garmar and Rogers do not
require post-marketability transportation costs to meet the
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enhancement test in order to be deducted from royalty
payments and that other considerations militate against
imposing an enhancement test on transportation costs. We
conclude that post-marketability transportation costs are
deductible if they are reasonable, and that lessees are not
required to establish that such costs enhance the value of
the gas or increase royalty revenues. Accordingly, we
need not address whether the enhancement test must be
applied on a month by month basis, but we do note that
the statute on which the district court relied has no
bearing on whether the enhancement test applies to the
deductibility of post-marketability transportation costs.

A. Standard of Review

'Y 19 We review the district court’s interpretation of
Colorado case law de novo. Gallegos v. Colo. Grotmd
Water Comm 'n, 147 P.3d 20, 28 (Colo. 2006).

B. Garman

1 20 The Colorado Supreme Court in Garman addressed a
certified question from the federal court that asked
whether post-production costs, such as processing,
transportation, and compression, were deductible from
royalty payments where the assignment creating the
royalty interest was silent on the issue.”’ 886 P.2d at 653.

9 21 The supreme court held that, absent express language
in the assignment, all costs incurred to make the gas
marketable must be borne entirely by the lessee and are
not deductible from royalty payments. /d. at 659, 661. In
adopting this mule, the court relied on the “implied
covenant to market” contained in every oil and gas lease.
Id, at 639. The court explained that this covenant
“obligates the lessee to engage in marketing efforts which
‘would be reasonably expected of all operators of
ordinary prudence, having regard to the interests of both
lessor and lessee.” ™ fd. (citation omitted). Applying this
principle to the allocation of costs, the *382 court held
that “the implied covenant to market obligates the lessee
to incur those post-production costs necessary Lo place gas
in a condition acceptable for market,” and that
“[o]verriding royalty interest owners are not obligated to
share in these costs.” /d. The court relied on decisions
frotn Kansas and Oklahoma that adopted similar rules
based on the implied covenant to market. Id. at 658 (citing
Gilmore v, Superior Qil Co., 192 Kan. 388, 388 P.2d 602,
606 (Kan. 1964); Wood v. TXQ Prod. Corp., 854 P.2d

880, 882 (Okla. 1992)).

9 22 The supreme court in Garman also noted the basic
difference between royalty owners (nonworking interest
owners), who do not participate in decisions regarding
operations and expenditures, and risk-bearing parties
{working interest owners). Id. at 657, 660.

Normally, paying parties have the
right to  discuss  proposed
procedures and expenditures and
ultimately have the right to
disagree with the course of conduct
selected by the operator. Under the
terms of a standard operating
agreement[.] nonoperating working
inferest owners have the right to go
“non-consent” on an operation and
be subject to an agreed upon
penalty. This right checks an
operator’s unbridled ability to incur
costs without full consideration of
their economic effect. No such
right exists for nonworking interest
OWTIETS.

Id. at 660 {citation omitied).

9 23 Then the court addressed the allocation of costs after
gas becomes marketable. The royalty owners in Garman
conceded that (1) “the transportation costs associated with
moving marketable gas {rom the tailgate of the processing
plant where the gas enters the Inferstate pipeline to the
point of sale are properly deductible™; and (2} “the costs
incurred to process raw gas into its component pars after
a marketable product has been obtained are generally
deductible to the extent they are reascnable, provided
such operations actually enhance the value of the
product.” Id. at 655 n.8.

4 24 Referencing these concessions, the court stated the
rule that the parties in this case refer to as the
enhancement test:

Upon  obtaining a  marketable
product, any additional costs
incurred to enhance the value of the
marketable gas, such as those costs
conceded by the [royalty owners],
may be  charged  against
nonworking interest owners. To the
extent that certain processing cosis
enhance the value of an already
marketable product the burden
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should be placed nupon the lessee io
show such costs are reasonable,
and that actual rovalty reveniues
increase in proportion with the
costs  assessed  against  fthe
nomworking interest. We are not,
however, called upon today to
consider the reasonableness of [the
lessee’s] expenses incurred to
process, fransport Or compress
already marketable gas.

Id. at 661 (emphasis added) (footnotes omiited).

9 25 Contrary to plaintiffs’ contention, Garman did not
address whether post-marketability transporiation costs
are subject to the enhancement test. The first sentence
quoted above referred merely to the general rule that
post-marketability costs are deductible from royalty
payments. Indeed, the footnote to that sentence in
Garman quoted language from a treatise stating that
“[alfier a marketable product has been obtained, then
further costs in improving or transporting such product
should be shared by the lessor and lessee....” Id at 661
n.27 (quoting 3 Eugene Kuntz, 4 Treafise on the Law of
Oil and Gas § 40.5 (1989 & 1994 Supp.)).

9 26 The italicized sentence in Garman is worthy of
repetition. It states: “To the extent that certain processing
costs enhance the value of an already marketable product
the burden should be placed upon the lessee to show such
costs arc reasonable, and that actual royalty revenues
increase in proportion with the costs assessed against the
nonworking interest.” Id. at 661.

9 27 In that sentence, the supreme court set out two
requirements that lessees must meet to deduct a certain
category of post-marketability costs, namely, “processing
costs [that] enhance the value of an already marketable
product.” /d. {emphasis added). To deduct such costs, the
lessee must show that (1) the costs are reasonable; and (2)
*383 actual royalty revenues increase in proportion with
deducted costs. Jd. Thus, the term “processing costs” and
the two requirements for deducting those costs reflected
the royalty owners’ concession in Garman that “the costs
incurred to process raw gas into its component parts after
a marketable product has been obtained are generally
deductible to the extent they are reasonable, provided
such operations actually enhance the value of the
preduct.” Id. at 655 n.8.

7 28 In this context, the term “processing costs™ did not
refer to the transportation costs incurred to move the gas
from the first point of marketability to the actual point of

sale, because the royalty owners in Garman conceded
those fransportation costs were deductible without any
enhancement requirement. See id.

9 28 Indeed, the very next sentence of Garman referred to
“expenses incurred to process, transport, or compress
already marketable gas.” Id at 661. This language
indicates that the supreme court treated processing and
transportation costs as separate categories. Moreover, that
sentence  mentioned only the  “reasonableness”
requirement in connection with transportation costs, It did
not state that such costs must also increase royalty
revenues. /d.

1 30 Accordingly, we conclude that Garman did not
expressly require post-marketability transportation costs
to meet the enhancement test in order to be deductible.

C. Rogers

931 In Rogers the supreme court reaffirmed its holding in
Garman and concluded that where a lease is silent on that
issue, the implied covenant to market requires the Jessee
to bear all costs of obtaining a marketable product. 29
P.3d at 903, 906. In discussing Garman’s holding, the
Rogers court stated:

We also determined [in Garman ]
that in those circumstances
where the gas was markeiable, and
subsequent production cosis were
incurred to enhance the value of the
already marketable gas, such
subsequent costs may be shared by
the lessors and lessees provided
that certain conditions are met.
Specifically, under these
circumstances, the lessee has the
burden to show that such costs
were reasonable, and that the actual
royalty revenues increased
proportionately  to  the  costs
assessed against the royalties,

Id. at 903 (ewnphasis added) (citing Garman, 886 P.2d at
661).

4 32 Contrary to plaintiffs’ contention and the district
court’s interpretation, Rogers did not expressly state that
the enhancement test applies to all post-marketability
costs, but instead referred specifically to “production
costs” incurred to enhance the value of marketable gas,
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Id. Although Rogers did not define the term “production
costs” or clarify whether it includes transportation costs,
the Rogers court gave no indication that it intended this
language as anything other than a summary of Garman's
holding.

124 33 Accordingly, we interpret “production costs” to
mean the same category of costs to which Garman
applied the enhancement test; namely, “certain processing
costs” that enhance the value of marketable gas. 886 P.2d
at 661. We are not persuaded that the court in Rogers
intended fo extend the enhancement test to include the
transportation costs incurred by lessees to move gas to
downstream markets.

Y 34 The Rogers court specifically addressed
transportation costs later in the opinion when it articulated
the general framework for determining whether costs are
deductible:

Absent express lease provisions
addressing allocation of costs, the
lessee’s duty to market requires
that the lessee bear the expenses
incurred in obtaining a marketable
product. Thus, the expense of
getting the product to a marketable
condition and location are borne by
the lessee. Once « product is
marketable, however, additional
costs incurred to either improve the
product, or iranspori the product,
are to be shared proportionately hy
the lessor and lessee. All costs must
be reasonable.

29 P.3d at 906 (emphasis added). Thus, when referring to
the deduction of post-marketability fransportation costs,
the court in Regers required only that such costs be
“reasonable.” *384 I4. The court did not state that such
costs must also result in an increase in royalty revenues,
as would be required under the enhancement test.

1 35 Other portions of the Rogers opinicn focused on two
questicns that are not at issue in this appeal: (1) whether
the royalty owners’ leases were silent regarding allocation
of costs and (2) how to define marketability. However,
Rogers discussed transportation costs in addressing those
two questions, and both parties argue that those portions
of the opinion support their positions regarding the
application of the enhancement test.

9 36 The Rogers court determined that the leases were
silent regarding allocation of costs, and rejecied the

arguwment that all iransportation costs were deductible
based on lease language providing for payment of
royalties “‘at the well.” Id. at 900. Instead, the court stated
that the deductibility of transportation cosis, like other
types of costs, “is based on whether the gas is marketable
before or after the transportation cost are incurred.” Id. As
in Garman, the Rogers court cited Kuntz's treatise for the
“peneral rule” that “costs incurred after a marketable
product has been obtained, that either enhance the value
of the product or cause the product to be transported to
another location, are shared by the lessee and the lessor.”
Id. (citing 3 Eugene Kuntz, 4 Treafise on the Law of Oif
and Gas § 405, at 351 (1989 & 2001 Supp)). It
concluded that, absent express provisions alloeating costs,
it was “inconsistent to carve out a rule for transportation
costs alone.” [d.

9 37 The Rogers court also declined to carve out a
separate rule for transportation costs when it addressed
the definition of marketability. /d at 906. The court
looked to the first marketable product rule for guidance,
as explained in a treatise by Owen Anderson, and held
that gas is marketable when it is (1) in a marketable
condition and (2) in the location of the commercial
marketplace. Id. at 904-06 (citing Owen L. Anderson,
Royalty Valuation: Should Rovalty Obligations Be
Deternined Intrinsically, Theoretically, or Realistically,
Part 2 (Should Courts Contemplate the Forest or Dissect
Each Tree?j, 37 Nat. Resources J. 611, 63742 (1997)).

9 38 However, the court specifically rejected the
first-marketable product rule’s separate ireatment of
transportation costs:

We recognize that pursuant to the
first-marketable product rule, as
explained by Anderson,
transportation costs to a distant
market are to be  shared
proportionaiely between the lessors
and lessees. This allocation of
transportation costs 1s consistent
with the view the “at the well”
language must be given some
meaning. However, we have
concluded that the “at the well”
lease language in this case is silent
as to allocation of all costs,
including  ftransportation  costs.
Under these circumstances, the
logic of the first-marketable
product rule requires that the
allocation of all costs be
determined based on when the gas

WESTLAW @ 2017 Thomsen Reuters. No claim to original U.S. Government Warks. 6




Lindauer v. Williams Production RMT Company, 381 P.3d 378 (2016)

2016 COA 39

is marketable. Thus, we decline to
single ot transportation costs and
treat them differently than other
COSIS.

Id. at 906 (emphasis added).

9 39 Ptaintiffs argue that, because Rogers “declined” to
carve out a separate rule for transportation costs in those
porticns of the opinion, the court intended that the
enhancement  test  apply to  post-marketability
transportation costs as well. We are not persuaded. Those
passages concerned whether transportation costs could be
excluded from the general rule that costs incurred before
gas is marketable are not deductible. See id. at 900, 906,
Those passages did not address the conditions that must
be met to deduct costs incurred offer gas is marketable,
nor did they address the applicability of the enhancement
fest,

§ 40 Given the statermnent from Rogers that specifically
addresses transportation costs incurred after gas is
markeiable, we cannot conclude, as did the district court,
that Rogers requires application of the enhancement tesi.
Instead, we conclude that Rogers requires only that
transportation costs be reasonable, see id. at 906, and does
not require that such costs enhance the value of the gas in
order to be deducted from royalty payments.

*385 9 41 Plaintitfs also rety on Mittelstaedt v. Santa Fe
Minerals, Inc., an Oklahoma case that cited Garmarn in
applying the enhancement test to transportation cosis
incurred after the gas was marketable. 954 P.2d 1203,
1208 (Okla. 1998). However, Mittelstaedt was decided
before our supreme court announced Rogers, and, in any
event, the Oklahoma court’s application of Garman is not
controlling in Colorado.

142 In sum, we conclude that neither Garmean nor Rogers
requires that transportation costs incurred after the first
commercial market enhance the value of the gas or
increase royalty revenues in order to be deducted from
royalty payments.

D. Other Considerations

B 43 We further conclude that other considerations
militate against requiring transportation ¢osts to meet the
enhancerent test.

Y 44 As WPX argues, imposing an enhancement
requirement on transportation costs, particularly on a

month by month basis, ignores the “commercial realities
of the marketplace.” Rogers, 29 P.3d at 905, The Rogers
court took those realities into account in defining
marketability, see id. and we conclude that they should
alse be considered in detenmining whether to require
transportation costs to meet the enhancement test.

Y 45 An enhancement lest which compares gas prices in
downstream markets to those in the Piceance Basin does
not account for the significant increase in the volume of
gas produced from plaintiffs” welis as a result of
downstream marketing. There was evidence presented at
trial that plaintiffs realized a tenfold increase in the
volume of gas produced during the eight-year period at
issue, and a mere price comparison does not indicate
whether the same volume of gas could have been sold in
the local market. Moreover, WPX maintains that its
decision to transport gas out of the Piceance Basin altered
local prices, and it is unlikely that those same prices
would be available had the gas only been sold locally.

§ 46 The enhancement test sought by plaintiffs and
imposed by the district court also fails to take into account
the long-term nature of decisions to market gas
downstream. There was evidence presented at trial that
operators such as WPX must invest in long-term
transportation  contracts (o  guarantee access  to
downstream markets and to obtain higher downstream
prices and that those decisions cannot be made or changed
on a monthly basis. Thus, a month by month enhancement
requirement is inconsistent with the long-term nature of
the downstream marketing strategy and its long-term
benefits.

9 47 Anderson’s article explains that “[a]llowing the
deduction of ... transportation costs is important to assure
that royalty law does not skew the lessee’s determination
of the best market location. Under modern gas marketing
scenarios, many producers may choose to operate
extensive transportation networks. Royalty law should not
‘artificially’ discourage this choice.” Anderson, 37 Nat,
Resources J. at 691-92.

9 48 Alihough the court in Rogers rejected Anderson’s
view that transportation costs incurred to reach the first
commercial market are deductible from royalty payments,
see 20 P.3d at 906, it did not address Anderson’s
reasoning with respect to the deduction of transportation
costs bevond the first commercial market. WPX
persuasively argues that once gas reaches the commercial
marketplace, operaters should be given flexibility in
determining where to market the gas to achieve the best
results for all concerned. We are persuaded that requiring
operators to prove that downstream marketing enhanced
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*

Sitting by assignment of the Chief Justice under provisions of Coto. Censt, art. VI, § 5(3), and § 24-51-1105, C.R.S.
2015.
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8l We conclude that IDC and COC are, in fact,
deductible unless the parties provide otherwise in the
lease contract. No Colorado case directly addresses this
issue. Nonetheless, at least two other sources of authority
suggest that IDC and COC fall within the definition of
“transportation costs” for purposes of royalty deductions.
First, as the Colorado Supreme Courl intimaled in
Garman, federal regulations goveming deductions for
post-production expenses are “instructive.”” 886 P.2d at
661 n. 28. These regulations permit a “transportation
allowance™ based on the “reasonable actual costs”
incurred by certain lessees. 30 C.F.R. § 206.157(b)
(1998). As implemented by the Minerals Management
Service (a bureau of the United States Department of the
Interior), federal regulations allow ARCO to deduct IDC
and COC when calculating royalties on government
leases. Second, Colorado tax regulations enacted in 1996
allow “return on investinent”™ and “return of investment™
deductions for transportation equipment. JLApp. at
2375-76, 2434-36, 2442. These regulations likewise
suggest that IDC and COC constitute deductible expenses.

The writings of Professor Owen L. Anderson—upon
which the defendants heavily rely in their appellate
brief—also support ARCO’s position. In a 1994 article,
Professor Anderson opined that an oif and gas lessee often
has ‘‘an incentive to overstate post-production costs in
order to minimize its royalty-payment obligations,” and
that cowts should “consider only reasonable and
necessary costs, not to exceed actual direct costs, when
determining the lessee’s royalty obligation.” Owen L.
Anderson, Caleularing Royalty: “Costs” Subsequent To
Production— “Figures Don’t Lie, But....”, 33 Washbumn
L.3. 591, 597 {1994). Professor Anderson thus concluded
that in what are known as “wellhead value” jurisdictions,
“a return on investment ‘cost’ should be climinated from
the work-back royalty calculation or—at the wvery
least—be limited to a cost-of-money charge, such as the
prime rate of interest.” /d. at 637. In a forthcoming piece,
however, Professor Anderson clarifies his 1994 article
and states that a different rule should attach in
“marketable product™ jurisdictions such as Colorado:

Because the lessee is unable to
recover the royalty owner’s costs
up front, prior to the payment of
royaily, the lessee must recover its
capital costs of moving gas through
depreciation. Accordingly, even in
the absence of  third-party
financing, the operator incurs an
indirect cost of money... [Tlhe
lessee  should be  ordinarly

permitted 1o recover, against

undepreciated capital, its
reasonable cost-of-money  when
calculating freight in a

marketable-product  jurisdiction....
[fn keeping with the general goal
that a lessee should incur no loss or
profit in moving gas, a reasonable
cost-of-money  charge  should
ordinarily be allowed even if the
cost of building the system was not
actually financed with borrowed
money. The argument for a
cost-of-money charge is that, by
electing to construct a gathering or
transportation system with its own
cash, the lessee is unable to use this
money elsewhere. Moreover, by
recovering capital through
depreciation over the life of
production, such as would occur
with unit-of-production
depreciation, a  cost-of-money
charge  against  undepreciated
capital 1nerely reimburses the
lessee for financing the royalty
owner's proportionate share of
moving costs. Based upon this ...
reasoning, the lessee would be
permitted to deduct a reasonable
cost-of-money charge against the
undepreciated design, construction
and start-up capital costs of a
gathering or transportation system
that is actually constructed.

*1155 Owen L. Anderson, Rovalty Valuation:
Calewlating  Freighr  in a  Marketable-Product
Jurisdiction, 21 Energy & Min. L. Inst. 331, 354-55
(2000). While Colorado tribunals obviously do not
uncritically defer to Professor Anderson’s views, the
Rogers court adopted an argument advanced by Professor
Anderson and rejected contrary positions taken by courts
it Kansas and Oklahoma. See 986 P.2d at 972, 974-75
{citing Owen L. Anderson, Rovalty Valuation: Should
Royalty  Obligations Be Determined Intrinsically,
Theoretically, Or Realistically?, 37 Nat. Resources 1. 611,
669, 646-47 & 1. 138 (1997)).F

2. Depreciation

7 On this issue of first impression, we hold that ARCO's
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court or a jury determines on remand that the leases insufficient as a matter of law and REMAND for further
executed by FCB and the Garcias permit ARCO to deduci proceedings.
IDC and COC, this issue will become moot.

il. We AFFIRM the district court’s ruling excluding the

7. We AFFIRM the district court’s ruling that the testimony of the defendants” expert, Dr. James Smith.

defendanis failed to specifically prove their entitlement to

moratory interest. 12. We REVERSE the district court’s ruling that C.R.S. §
13—80-109 applies to the Garcias’ counterclaims, and

8. We AFFIRM the district court’s ruling that Koscove REMAND this issue to determine whether the Garcias’

failed to plead the element of detrimental reliance and claims are barred by the applicable statute(s) of limitation.

thus failed to state a claim for frandulent concealment.

9. We ATFIRM the district court’s ruling that FCB failed o
to present or preserve a viable damages theory in support All Citations
of its claim for fraud.

226 F.3d 1138, 147 Oil & Gas Rep. 226, 31 Envil. L.

10. We REVERSE the district court’s ruling that the Rep. 20,093, 2000 CJ C.A.R. 5250
defendants™ breach of fiduciary duty counterclaims are

Footnotes

1

Honorable Arthur L. Alarcon, Senior Circuit Judge, United States Court of Appeals for the Ninth Circuit, sitting by
designation.

ARCO has filed a motion to supplement the record to "correct and clarify” what it views as factual misstaiements in the
defendants’ appellate brief. After reviewing the briefs submitted in connection with ARCO's motion, we conclude (as we
did in United Stales v. Haddock, 50 F.3d 835 {10th Cir.1995)) that ihe proffered materials "are neither necessary nor
helpful to the resalution of this appeal” under Federal Rule of Appellate Procedure 10{a). /d. at 841 n. 4; see also
United States v. Hernandez, 94 F.3d 606, 611 n. 3 (10th Cir.1996) (dectining to consider supplemental evidence that
was not necessary to the court’s decision). For that reason, we deny the motion to suppiement. ARCO has also filed a
moticn seeking to strike an amicus curiae brief submitted by the National Association of Royalty Qwners ("NARQ"}. To
the extent that NARO's brief raises arguments that have never been advanced by the parties, we grant ARCO's
motion. See Tyler v. Cily of Manhattan, 118 F.3d 1400, 1404 (10th Cir.1997) (“[Iit is truly the exceptional case when an
appellate court will reach out to decide issues advanced not by the parties but instead by amicus.”). The rest of the
arguments in NARQ's brief are either unsupported by the record, unencumbered by citations to legal authosity, or
irrelevant to our resolution of the issues presented in this appeal.

“Unitization refers to the consolidation of mineral or leasehold interests in oil or gas covering a common source of
supply.” Armoco Prod. Co. v. Heimann, 904 F.2d 1405, 1410 (10th Cir.1990).

ARCO, Exxon, and Amerada Hess own the Pipeline, ARCO and Exxon own 50% interests in the northern part of the
Pipeline, and 35% interests in the southern part. Amerada Hess owns the remaining 30% interest in the southern part
of the Pipeling.

The Garcias filed two motions to intervene, the first of which was denied without prejudice. The Garcias agreed in their
second motior to intervene “to enter th(e] litigation subject to all previous orders regarding substantive legal issues and
procedural matters.” Jt.App. at 2280 {{ 15).

In May 1996, the district court granted Exxon's motion for summary judgment and dismissed Exxon as a party. The
court determined that there was "no basis in this case for Exxon to be sued” because there was "no privity between
any of the lessees and Exxon.” Jt.App. at 1386k. The court also concluded that there was "no indication that Exxon
[wals a partner of ARCO or a joint venturer with ARCO " fd. ARCO and the defendants do net contest this ruling on
appeal.

Kansas, FCB's principal place of business, observes the same rule. Ses Sfernberger v. Marathon Oil Co., 257 Kan.
315, 894 P.2d 788, 796 (1995) ("[Wlhere royalties are based on market price ‘at the well,’ or where the lessor receives
his or her share of the oil or gas ‘at the well,’ the lessor must bear a proportionate share of the expenses in transporting
the gas or oil to a distant market."); id. at 800 (stating that the Colorado Supreme Court in Garman “held as we believe
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LAW OFFICES
OF

GEORGE A. BARTON, P.C.
7227 Metcalt Ave., Suite 301
Overland Park, KS 66204
Facsimile; (816) 300-6239

George A. Barton
DirecT DiaL: (816) 300-6250
Email: gab@georgebanonlaw.com

August 17,2017

VIA CERTIFIED MAIL
Antero Resources Corporation
1615 Wynkoop Street
Denver, Colorado 80202

Re:  Written notice pursuant to C.R.S. § 34-60-118.5(7) by Airport Land Partners, Ltd.
to Antero Resources Corporation of its failure to make timely payments for the full
amount of royalties owed to Airport Land Partners, Ltd. under the attached 1994
Lease Agreement and the attached 5 Percent Overriding Royalty Agreement

Dear Antero Resources Corporation:

The undersigned attorney for Airport Land Partners, Ltd. (“Airport”) hereby provides
written notice by certified mail to Antero Resources Corporation (“Antero”) of its failure to make
timely payments of royalties due and owed to Airport under the 1994 Lease Agreement and the 5
Percent Qverriding Royalty Agreement referenced herein, pursuant to C.R.S. § 34-60-118.5(7),
and further states as follows:

1. Airport is a Colorado limited partnership, with its principal place of business at 312 Aspen
Airport Business Center, Suite A, Aspen, Colorado 81611. The general partner of Airport
Land Partners is Airport Business Park Corporation, which is a corporation incorporated
under the laws of the state of Colorado, with its principal place of business located at 434
E. Cooper Street, Suite 202, Aspen, Colorado 81611.

2. On January 24, 1994, Rifle Land Associates, Ltd., as Lessor, entered into an Qil and Gas
Lease and incorporated Addendum with Snyder Oil Company, as Lessee (the “1994 Lease
Agreement”) (Copy attached). The royalty provision of the 1994 Lease Agreement, at
Paragraph 3, Section 2, obligates the Lessee:

To pay lessor one-cighth (1/8) of the gross proceeds each year,
payable quarterly, for the gas from each well where gas only is
found, while the same is being used off the premises, and if used in
the manufacture of gasoline a royalty of one-eighth (1/8), payable
monthly at the prevailing market rate for gas.

3. The first paragraph of the Addendum to the 1994 Lease Agreement states:

1



10.

Anything to the contrary notwithstanding, Paragraph 3 of the printed
form regarding the one-cighth royalty paid shail be amended to read
a 15.00% royalty in lieu of the one-eighth royalty.

Sometime prior to November of 2006, Antero acquired Lessee Snyder Oil Company’s
interests under the 1994 Lease Agreement.

In 1997, subsequent to the execution of the 1994 Lease Agreement, Airport acquired, in
whole or in pari, the Lessor’s interests under the 1994 Lease Agreement, and since that
time has had the right to be paid a specified percentage of the royalties payable to the
Lessor under the 1994 Lease Agreement.

In addition to Airport’s rights and interests under the 1994 Lease Agreement, on July 16,
2007 Antero assigned to Airport a five percent overriding interest in certain lands covered
by the 1994 Lease Agreement (The “5 Percent Overriding Royalty Agreement™) (Copy
Attached).

The 5 Percent Overriding Royalty Agreement states that the royalties payable under the 5
Percent Overriding Royalty Agreement:

Shall be calculated and paid in the same manner as the landowner’s
royalty in each Lease on which the [Overriding Royalty Interest]
burden is calculated and paid, and as part of that calculation, the
[Overriding Royalty Interest] shall bear the same costs and expenses
that are borne by the landowner’s royalty pursuant to the terms of
cach applicable Lease.

The only lease which is subject to the 5 Percent Overriding Royalty Agreement is the 1594
Lease Apreement, as set forth in Fxhibit A to the 5 Percent Overriding Royalty Agreement.
Therefore, Antero is obligated to pay royalties to Airport on the 5 Percent Overriding
Royalty Agreement in the same manner that it is obligated to pay royalties to Airport under
the 1994 Lease Agreement as more fully described herein.

Antero produced natural gas subject to the 1994 Lease Agreement and the 5 Percent
Overriding Royalty Agreement at various times since November of 2006 through
December of 2012, at which time Antero sold its rights, interests, and obligations under
the 1994 Lease Agreement and the 5 Percent Overriding Agreement to Ursa Operating
Company, LLC (“Ursa”). Ursa then began producing and selling natural gas from wells
which are subject to the 1994 Lease Agreement and the 5 Percent Overriding Royalty

Agreement.

Under the 1994 Lease Agreement and the 5 percent Overriding Royalty Agreement, Antero
had an implied duty to market the gas produced from the wells subject to those A greements,
and to pay royalties to Airport based upon prices received for marketable natural gas
products at the location of the first commercial market.



11.

13,

14.

15.

16.

17.

18.

The location of the first commercial market for the residue gas which came from the wells
at issue is at the delivery points at various interconnects to ihe long distance transportation
pipelines, where Antero sold residue gas to third party purchasers who purchased such
residue gas from Antero.

. The location of the first commercial market for the natural gas liquids which came from

the gas wells at issuc is at the location where such natural gas liquids were fractionated into
marketable natural gas liquid products, including propane, butane, isobutane, natural
gasoline, and ethane, and then sold to third party purchasers for prices based upon market
index prices for such natural gas liquid products, or similar prices.

Antero breached its royally payment obligations to Airport by underpaying the royalties
owed to Airport under the 1994 Lease Agreement and the 5 percent Overriding Royalty
Agreement. Antero underpaid the royalties by failing to pay Airport royalties based upon
prices received for marketable residue gas at the location of the first commiercial market,
as referenced above, and by failing to pay Airport royalties for prices received for
marketable natural gas liquids—including propane, butane, isobutane, natural gasoline and
ethane—at the location of the first commercial market, as referenced above.

Pursuant to the implied duty to market owed by Antero to Airport, Antero had the
obligation to incur all of the post-production costs necessary to place the natural gas at
issue into a condition acceptable for the commercial market, and all of the costs of
delivering the marketable natural gas products to the location of the first commercial
market. Airport was not obligated to share in any of these costs. Antero further breached
its obligations under the 1994 Lease Agreement and the 5 Percent Overriding Royalty
Agreement by improperly charging Airport for various post-production costs necessary to
place the natural gas produced from the wells at issue into a marketable condition
acceptable for the commercial market, and for the costs of transporting the natural gas to
the location of the first commercial market.

Antero further breached its royalty payment obligations to Airport under the 1994 Lease
Agreement and the 5 percent Overriding Royalty Agreement by underpaying the amount
of royalties due and owing to Airport Land Parfners on condensate which came from the
gas wells subject to the 1994 Lease and the 5 Percent Ovemiding Royalty Agreement.

Antero further underpaid its royalty obligations to Airport Land Partners by taking
improper and/or excessive deductions for various taxes, including severance taxes, ad
valorem taxes, and conservation taxes.

Antero breached its royalty payment obligations to Airport under the 1994 Lease and the
5 Percent Overriding Royalty Agreement in the manner described above.

Airport sustained substantial damages resulting from Antero’s breaches of its royalty
payment obligations to Airport under the 1994 Lease Agreement and the 5 Percent
Overriding Royalty Agreement,



19. By engaging in the conduct referenced above, Antero substantially underpaid the royalties
owed to Airport under the attached 1994 Lease Agreement and the 5 Percent Overriding
Royalty Agreement, and is obligated to compensate Airport for all royalty underpayments
resulting from such conduct, and is also obligated to pay Airport prejudgment interest on
said royaltly underpayments, from the date of each underpayment, at the Colorado rate of
eight percent per annum, compounded annually. C.R.S. § 5-12-102(1)}(b).

)
,e/@c @y yours,

g A. Barton.

cc: Ms. Karen L. Spaulding (via email, w/ attachment)
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LAW OFFICES
OF

(GEORGE A, BARTON, P.C.
7227 Meteall Ave., Suite 301
Overland Park, KS 66204
Facsimile: (§16) 300-6259

George A. Barton
DireeT Diae: (816) 300-6250
Email; gabi@georgebartenlaw.com

August 17,2017

VIA CERTIFIED MAIL
Ursa Operating Company, LLC
1050 17" Street, Suite 2400
Denver, Colorado 80265

Re:  Wriften notice pursuant to C.R.S. § 34-60-118.5(7) by Airport Land Partners, Ltd.
to Ursa Operating Company, LLC of its failure to make tumely payments for the
full amount of royalties owed to Airport Land Partners, Ltd. under the attached
1994 Lease Agreement and the attached 5 Percent Overriding Royalty Agreement

Dear Ursa Operating Company, LLC:

The undersigned attorney for Airport Land Partners, Ltd. (“Airport™) hereby provides
written notice by certified mail to Ursa Operating Company, LLC (“Ursa”) of its failure to make
timely payments of royalties due and owed to Airport under the 1994 Lease Agreement and the 5
Percent Overriding Royalty Agreement referenced herein, pursuant to C.R.S. § 34-60-118.5(7),
and further states as follows:

1. Adrport is a Colorado limited partnership, with its principal place of business at 312 Aspen
Airport Business Center, Suite A, Aspen, Colorado 81611. The general partner of Airport
Land Partners 1s Airport Business Park Corporation, which is a corporation incorporated
under the laws of the state of Colorado, with its principal place of business located at 434
E. Cooper Street, Suite 202, Aspen, Colorado §1611.

2. On January 24, 1994, Rifle Land Associates, 1.td., as Lessor, entered into an Oil and Gas
Lease and incorporated Addendum with Snyder Oil Company, as Lessee {“the 1994 Lease
Agreement”) (Copy attached). The royalty provision of the 1994 Lease Agreement, at
Paragraph 3, Section 2, obligates the Lessee:

To pay lessor one-eighth (1/8) of the gross proceeds each year,
payable quarterly, for the gas from each well where gas only is
found, while the same 1s being used off the premises, and if used in
the manufacture of gasoline a royalty of one-eighth (1/8), payable
monthly at the prevailing market rate for gas.

3. The first paragraph of the Addendum to the 1994 Lease Agreement states:

1



Anything to the contrary notwithstanding. Paragraph 3 of the
printed form regarding the one-eighth royalty paid shall be
amended to read a 15.00% royalty in lieu of the one-eighth royalty.

4. Sometime prior to November of 2006, Antero Resources Corporation (**Antero”) acquired
Lessee Snyder Oil Company’s interests under the 1994 Lease Agreement.

5. In 1997, subsequent to the execution of the 1994 Lease Agreement, Airport acquired, in
whole or in part, the Lessor’s interests under the 1994 Lease Agreement, and since that
time has had the right to be paid a specified percentage of the royalties payable to the
Lessor under the 1994 Lease Agreement.

6. In addition to Airport’s rights and interests under the 1994 Lease Agreement, on July 16,
2007 Antero assigned to Airport a five percent overriding interest in certain lands covered
by the 1994 Lease Agreement (“the 5 Percent Overriding Royalty Agreement”) (Copy
Attached).

7. The 5 Percent Overriding Royalty Agreement states that the royalties payable under the 5
Percent Overriding Royalty Agreement:

Shall be calculated and paid in the same mauner as the landowner’s
royalty in each Lease on which the [Overriding Royalty Interest]
burden is calculated and paid, and as part of that calculation, the
[Overriding Royalty Interest] shall bear the same costs and expenses
that are borne by the landowner’s royalty pursuant to the terms of
each applicable Lease.

8. The only lease which is subject to the 5 Percent Overriding Royalty Agreement is the
1994 Lease Agreement, as set forth in Exhibit A to the 5 Percent Overriding Royalty
Agreement. Therefore, Ursa is obligated to pay royalties to Airport on the 5 Percent
Overiding Royalty Agreement in the same manner that it is obligated to pay royalties to
Airport under the 1994 Lease Agreement as more fully described herein.

9. Antero produced natural gas subject to the 1994 Lease Agreement and the 5 Percent
Overriding Royalty Agreement at various times since November of 2006 through
December of 2012, at which time Antero sold its rights, interests, and obligations under
the 1994 Lease Agreement and the 5 Percent Overriding Agreement to Ursa Operating
Company, LLC (“Ursa™). Ursa then began producing and selling natural gas from wells
which are subject to the 1994 Lease Agreement and the 5 Percent Overriding Royalty
Agreement.

10. Under the 1994 Lease Agreement and the 5 percent Overriding Royalty Agreement, Ursa
has an implied duty to market the gas produced from the wells subject to those A greements,
and to pay royalties to Airport based upon prices received for marketable natural gas
products at the location of the first commercial market.



1.

13.

14.

16.

17.

18.

The location of the first commercial market for the residue gas which came from the wells
at issue 1s at the delivery points at various interconnects to the long distance transportation
pipelines, where Ursa has sold residue gas to third party purchasers who purchased such
residue gas from Ursa.

. The location of the first commercial market for the natural gas liquids which came from

the gas wells at issue is at the location where such natural gas liquids were fractionated into
marketable natural gas liquid products, including propane, butane, isobutane, natural
gasoline, and ethane, and then sold to third party purchasers for prices based upon market
index prices for such natural gas liquid products, or similar prices.

Ursa has breached its royalty payment obligations to Airport by underpaying the royalties
owed to Airport under the 1994 Lease Agreement and the 5 percent Overriding Royalty
Agreement. Ursa has underpaid the royalties by failing to pay Airport royalties based upon
prices received for marketable residue gas at the location of the first commercial market,
as referenced above, and by failing to pay Airport royalties for prices received for
marketable natural gas liquids—including propane, butane, isobutane, natural gasoline and
ethane—at the location of the first commercial imarket, as referenced above.

Pursuant to the implied duty to market owed by Ursa to Airport, Ursa has had the obligation
to incur all of the post-production costs necessary to place the natural gas at issue into a
condition acceptable for the commercial market, and all of the costs of delivering the
marketable natural gas products to the location of the first conunercial market. Airport is
not obligated to share in any of these costs. Ursa has further breached its obligations under
the 1994 Lease Agreement and the 5 Percent Overriding Royalty Agreement by improperly
charging Airport for various post-production costs necessary to place the natural gas
produced from the wells at issue into a marketable condition acceptable for the commercial
market, and for the costs of transporting the natural gas to the location of the first
commercial market.

. Ursa has further breached its royalty payment obligations to Airport under the 1994 Lease

Agreement and the 5 percent Overriding Royalty Agreement by underpaying the amount
of royalties due and owing to Airport Land Partners on condensate which came from the
gas wells subject to the 1994 Lease and the 5 Percent Overriding Royalty Agreement.

Ursa has further underpaid its royalty obligations to Anrport Land Partners by taking
improper and/or excessive deductions for various taxes, including severance taxes, ad
valorem taxes, and conservation taxes.

Ursa has breached its royalty payment obligations to Airport under the 1994 Lease and the
5 Percent Overriding Royalty Agreement in the manner described above.

Airport has sustained substantial damages resulting from Ursa’s breaches of its royalty
payment obligations to Airport under the 1994 Lease Agreement and the 5 Percent
Overriding Royalty Agreement.



19. By engaging in the conduct referenced above, Ursa substantially underpaid the royalties
owed to Airport under the attached 1994 Lease Agreement and the 5 Percent Overriding
Royalty Agreement, and is obligated to compensate Airport for all royalty underpayments
resulting from such conduct, and is also obligated to pay Airport prejudgment interest on
said royalty underpayments, from the date of each underpayment, at the Colorado rate of
eight percent per annui, compounded annually. C.R.S. § 5-12-102(1)(b).

George A. Barton.

cc: Ms. Karen L. Spaulding (via email, w/ attachment)
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BEATTY & WOZNIAK, P.C.

ATTORNEYS AT LAW

216 SIXTEENTH STREET, SUITE 1100 COLORADO
DENVER, COLORADO 80202-5115
TELEPHONE 303-407-4499 NEW MEXICO
FAX 1-800-886-6566
www.bwenergylaw.com NORTHDAKOTA
KAREN L. SPAULDING S—
303-407-4467 WYOMING

KSPAULDING@BWENERGYLAW.COM

September 18, 2017

George A. Barton

Law Offices of George A. Barton P.C.
7227 Metcalf Avenue, Suite 301
Overland Park, KS 66204

RE: Response to Written Notice Pursuant to C.R.S. § 34-60-118.5(7)
(Airport Land Partners, Ltd.)

Dear George:

Ursa Operating Company, LLC (*Ursa”) and Antero Resources Corporation (“Antero”)
provide the following response to the written notices, dated August 17, 2017, issued by Airport
Land Partners, Ltd. (“Airport”) pursuant to C.R.S. § 34-60-118.5(7). In its notices, Airport
advances blanket allegations that the lessees have breached royalty obligations under the Airport
Lease and the Overriding Royalty Agreement by: (1) failing to pay royalties for production based
upon prices received at the location of the first commercial market, (2) improperly deducting
transportation, processing and “other” cost items in calculating royalties, (3) taking “excessive”
severance, ad valorem and conservation tax deductions, and (4) underpaying royalties owed on
condensate. Ursa and Antero object to the notice, at the outset, insofar as it fails to conform to
CR.S. § 34-60-118.5(2.5) and COGCC Rule 329(e). These provisions — not C.R.8. § 34-60-
118.5(7) — govern a lessor’s dispute concerning the amount of royalty proceeds, including sales
reconciliations, deductions, and taxes. As styled, the notice fails to provide sufficient detail
required under C.R.S. § 34-60-118.5(2.5) and COGCC Rule 329(e) that would enable either
lessee to conduct a meaningful audit of their records and otherwise attempt in good faith to
reconcile Airport’s claims,

The Airport Lease and the Overriding Royalty Agreement are unambiguous and no bona
fide dispute exists requiring the interpretation of their terms.  Airport’s notices concern only
accounting and related issues that have been properly addressed herein and may ultimately be
reviewed by the COGCC. Subject to the foregoing, Ursa and Antero respond to the notices as
follows.

L Deductions for Post-Marketability Processing

Antero, the original lessee, charged no processing fees to Airport prior to January 1,
2011. Instead, Antero sold its production to Enterprise Gas Processing, LLC (“Enterprise™)
pursuant to a “keep-whole” agreement at “residue gas” prices. Because Antero incurred no
processing or related charges on the gas sold to Enterprise, royalty payments were remitted on
100% of the value of all Btu’s in the gas stream.

BEATTY & WozZNIAK, P.C.
Energy in the Law®
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George A. Barton
September 18, 2017
Page 2

Antero and its royalty owners received 100% of the value of residue gas sold under the
initial contract with Enterprise. When the price of natural gas liquids (“NGLs”) increased
relative to residue gas, Antero negotiated a new contract with Enterprise, effective January 1,
2011, by which Antero was paid separately for the Y Grade stream. Airport received its royalty
on the Y Grade stream when sold.

Airport’s assertion that it was paid royalties based on values less than the price received
for residue gas or Y Grade stream at the first commercial market is inaccurate. Royalties paid to
Airport were based on the fair and reasonable value of the residue gas or the Y Grade stream at
the place where sold or used, as required under the lease. These values were calculated based on
the actual sale of production to Enterprise pursuant to a gas purchase contract. Equally flawed is
the assertion that Airport should be paid royalties for NGLs based on the price of liquid products
sold downstream by Enterprise in Texas or New Mexico. The point of first marketability is at
the wellhead or the inlet of the Meeker Plant — not the point at which Enterprise sells NGL
products downstream to another third party.

Once gas is rendered marketable (like here), Colorado law is clear that additional costs to
improve, enhance, and transport the product are costs that are shared proportionally between the
lessor and lessee.

IL Deductions for Interstate Pipeline Reservation Fees

Ursa, like Antero before it, pays a fee to guarantee access of the residue gas along two
interstate pipelines to downstream markets. These fees are incured after the gas is rendered
marketable to reserve capacity within the inferstate pipelines — notably, they are not incurred to
transport gas fo the interstate pipelines. Thus, these deductions are in all events permitted under
the Airport Lease as well as under Garman and Rogers. '

III. Deductions for Severance, Ad Valorem and Conservation Taxes

The assertion that deductions for severance, ad valorem and conservation taxes were
excessive is incorrect. Ursa and Antero properly paid and deducted for these taxes.

IV.  Deductions for Gathering and Compression

Based on the silent lease language, no gathering deductions should have been taken.
Ursa’s records show that deductions in the amount of $7,464.66 for gathering and for
compression were taken from August 2014 to August 2017. While Ursa’s audit remains
ongoing, Ursa intends to tender payment to Airport for these deductions, plus interest, in the near
future.

! Rogers v. Westerman Farm Co., 29 P.3d 887, 906 (Colo. 2001); Garman v. Conoco, Inc., 886 P.2d 652, §60-661
(Colo. 1994); Lindauer v. Williams Production RMT Co., 2010CA0798 (Colo. App. April 21, 2011).
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V. Royalties for Condensate

Ursa’s records confirm that Airport was properly paid its lessor royalty on the sale of
condensate with no deductions, other than its share of appropriate taxes. The assertion that it
was underpaid on condensate is incorrect.

Conclusion

The accounfing methodology instituted by Antero, and adopted by Ursa, is wholly
consistent with the Airport Lease and Colorado law. Contrasted with Airport’s broad assertions,
royalties paid over the course of its lease have been calculated based on the fair and reasonable
value of residue gas or the Y Grade stream. The limited deductions for processing and
transportation were taken after the gas was rendered marketable and for purposes otherwise
permissible under the lease. Moreover, Airport’s assertions that tax deductions have been
“excessive” and further that it was underpaid on condensate are also misguided.

Please do not hesitate to contact me with any questions regarding the above. Ursa and
Antero look forward to working with Airport to reconcile its claims,

Very truly yours,
BEATTY & WOzZNIAK, P.C.

E’{Cuw\ L g,)?@ﬁ ort

Karen L. Spaulding

cc: Steven Skinner, Ursa
Don Simpson, Ursa
Keiven Cosgriff, Antero

BEATTY & WOZNIAK, P.C.
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